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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-47) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR May 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign countries shown 
below. The rates of exchange, based on these buying rates, are pub- 
lished for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 
159, Subpart C). 


Holiday: Monday, May 29, 1995. 


China (Taiwan) renminbi yuan: 


May 1, 1995 $0.039370 
SII. Sac Sn on aso snide Sad adeins aan 0 ee .039370 
SE ME sis ds cine cs Baboaekventane cnn ae 039370 
III fia. cs ss shone dion hb aais all ania dees se 039355 
oe Re a i iing SS, Se 039355 
MiG; 1908 *...2....062..5-52: TS PLINY Se 039355 
SE WN 5st «bods naeehe os nade aka ds. 039355 
RG OE icc Sein SGCMR vn oa Ieee cdo hades ose 039355 
Mo. docs Wenig dees a2 ect Ue due Laecieeeien als 039355 
A ERE EO Pee Pee "| PIS 039355 
MMR 5-45 vawresiits ok anes cimaual Coker che 037864 
SME Bo v ogss hp eos xa = bbe nc eknn oh eae 039355 
BANU 035 65 acne Fh sehen ON So eee va ada oR 039355 
DAA, SOs 55. 2 casiecs antec e ocean a iaves chee dae ens 039355 
WP WOOD oon a ic wabtekss ae dch beh aetraectede eee 039216 
OIE ME TO 2 ,  d in de a ughicv ach WeieutieeSas Mehac e daned 039093 
NT soa. kaa shke pcb eeeh a tarsaSae (biapeled. caeton) 039378 
PE I i os ie Geen Bib OS cos och w acethek Ae Lae 038986 
eet sas RR eee ee ae 038986 
May 20, 1995 ............ epee PCR: «Ae eames Te eis 25 038986 
Bn Wh: GE fs fs capeaaee re. Gade ieusteaee cheval cao 038986 
MN WON 5. a 5d is cc aa veh sae ame akis meee ieee 038790 
MGR TN. os wnnoe . «sn da age oth pale ecbhd bie ge outers 038715 
ASM cs La cates t «Ss uadecoeat tu Su mk ocean nts 038700 
MAND 5. 23's boca chutcsabet a senckeiacd essere 038805 
WM FO iia hc es i sess Seewies Lan vende pe .039370 
WE OD be Yves cdaaade bee shen tess 039370 
a ON RO oa ic RR a sca hae ns oi ge NRO .039370 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1995 (continued): 


China (Taiwan) renminbi yuan (continued): 


May 29, 1995 $0.039370 
PRAY, SOUS O:. <. DoGs eo ua ed Micke ies ote vhs a FET Ke Nes Bee 4 .039093 
RR RS ROO 6 ohh 6 Sb se Kpaiced ace w'd Vata asl oad vias ee eles ele a .039093 


Greece drachma: 


May 1, 1995 $0.004408 
PG ee CE 5 fs Wes SS oo cis tate DURE ooo TERRE ee eRe a he .004444 
AMOR EDOO: ic% idea be acuk cae Loe Lee ai eombewe Wbly «aaa cee .004456 
NE EOIN oie FS f tse. 5, sidecases Gos cea eRe a RW ee eee .004475 
PO OE Se Dea serous bt sinh sc ated Vadose eS .004459 
May 6, 1995 

RG FG SO. Aba ce asst II ON Cs alob odes eee eae ‘ 
VR SO CMR 8 Tals a agent MTU Bich ink alse Sop : 
BOO os css Be Sahn 0 SRR wee wnat eo Oe ee hotel : 

I SO in are cae ort eevee com able eth om. 0% Maeenan ies atene i 

PE EOIN ore ore ara 0 We dle es 4.5 cede oinne kp ola ma aleetene dae : 

PO ee) ON 52s Sis cies adc Oyo ae ad daa chee aw ee ihe ee s 
AE 5 iio. SLR POE wi Led SEG LAE RCs CONDE « ae “ 
NU MME cif aphs Sip snie tcl peaiwe ate g Rahiya howree eA aOR ren aueL : 

DOME MAS RMON oo dha Bad Bind sre SR td De a OH PEs 6 Tike hts eee 3 

EL Ll 4 SD eee ER eee an Capa Api Reon eee: : 

DE sD casos oh dlare wa Sis CUCL tip Rais 0 see boots ot Ree On i 
[2 | ee A ae er Opies A ween oe menntn a my | Pye: : 

PU PO US. 5.6 o's is 0 haca ha dgle Te URE es on clea Oe en j 
MAD MED Sia. 5b s5ok ore. rs dace, Se Aa tue cB She + ayo Ra ee we : 

AE URN Sad’. « «cS LOR Sees Whee hs sine CoE en ne VON eae : 
Ne 5G as ws Se etein boa BTW ase le cs ln eae he eae : 

BN NIE Sie uct dc ee alco pureld Sue care 0 o-OR mesa eee eas é 
ee IE sooo 6's SS aes ais teae shakey dew shoes Meee ee ae : 
MPEP 5.5) sseisyrc cckscs a Biabee Be & Sine b aides sake See : 

RN RO MUD | 8 och 5d oa Sw agaeia ial boata ns Suave n ocike inate epee eee oun ae : 

BN eS PO Se pec cuk srs ood ence sa Whos s DhIe eh vi welee eo Maem : 
NE TRIE 05 VOCS sles Mea S ONE bie bee ehs ova smn eae ‘ 

NR AN EMIN  5 o is: a:u eee ctor blascs a wie oR SE cdc bic oka ot Re a eres ; 
IS MEMS a8 ic Nw cy Sao Nw bwew's HORS Sed EERE ES ogaieuneT ee i 
UE SOIR fos Sosa Ss Be oa eae ok Sa tikes Male sien cay Pee .004410 


South Korea won: 


May 1, 1995 $0.001308 
RP BROS siaisiess vce a oc taeda bie Lye d <inaletee cialane Mylat ana ns s aeaee .001308 
PO II a oacaie siaihco's SURG Sede Vinke 00 SigNOet MOL OUKS em ROAO EM .001307 
MOEN TD. 65,50 5a FSi: 00i Sens OT SROs Hivshe eget iacs +O ETON UR .001307 
EDOM oo ob Pree snag Sala & Aono tk ne damety os oo ae ae .001307 
May 6, 1995 

MID EOD: 25.5 S55 6a 5:6 sis srokalalaly oid -aie ptaee oka Pate sandr et pRISRE IIS d 

OO LOO ss. 02608 bio os se Ce bea oh OREN Oe Otae Ss CACO ES sao : 
ROIS MD 5525.65 CERES ab wre Maal cleat aides’ she ale aS ‘ 
IE, NE. in. os opiates oars o's betta eile Sighe’ a. atosnoll eater sie aie : 

PORE AP EMO ossis vga eases Salesian Me ses cp elavoaw se ramehaee Fie { 

DAES LE NEOUO ss. 5 0 '0as 45 sinlelea Daina: Sele can pay cedecet aM aiy f 

jE SR RES rennin an eee ana eye? : 
MII 5 dial bas cos Be pveak wath asd ace ae ons j 

1g RS Sine nee eee Arlt renin cere, Sto : 

REY LOAM ssa. és, > «cide Sinin desis m a $dsahe ep eM ass aul’ «eee : 
MOLT MAIOO x waa 55 « aRgacglefarosas SB Raenlh eee are Mal ee aan .001306 
DROS TG TOO 6 since tehadhe 3 oa dees as eee aes eae Rok ead .001307 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1995 (continued): 


South Korea won (continued): 


May 19, 1995 $0.001308 
ON ee eerie oe. Re? meek (OF SG: 001308 
MN 635055. 02 sc ce vdecs Sedvewteckaecd nei eee ak 001308 
MI Sch o.cis ice ve spuecdaiiern tds o'odrearastee Coe ee 001309 
eo SES Ane are nian 3 8 eee meee. 2 LAN 001308 
ee a ee EL 001308 
OS ED ee Oe aa BAe 001310 
POE OE 5.5 css narerteus, «aetna yea D ea 001310 
SN SU Noches ai AR can vei ec aces willis etek LE 001310 
OE ee meee CAS <e 001310 
OD OR nee TC Omen oh" Nee? 001310 
SOE UI 55 5. ore o Dix 2s Sees le Ra a Aivaw'g lee Deere 001310 
WR, Bios 6605 eR das cae csc en tec eae 001310 


Dated: June 5, 1995. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





(T.D. 95-48) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR May 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-26 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates: 


Holiday: Monday, May 29, 1995. 

Austria schilling: 
May 12, 1995 $0.098299 
NN NG EMEN oOo ack ware eds. + 4:5 50h56.3 8 GUase De assinig. cu 6 ol ee eae .098299 
PRN ER NOI oto aciecsls 0:2 c-.etainge Mainly 5;6.010'<a0, + abo pie bine ae re Oke .098299 
RO Ee ROS: Sete Cu oth ee ohn windy Weis. a,0n 0 010 Oe ae a 6 Se .098447 
OREN ROS so Sore ais,< snc ue oN pido aa ee es. < geae as .097595 
RRO ee RRO 955. Se See Stes wh ope Linke Me: crate didle Bake. bate walla ee oy Oh .098314 

Belgium franc: 
May 12, 1995 $0.033636 
OE ESSE OO ie ie TL 033636 
BPE S, FOUO acuscks cad chee Pi be be kha tNe nga ds eh ediels Guae .033636 
BME MBE BO ae. o's Ere Soe ad hse bas epee be engs sy ens .033647 
POM TORR esc) c'. akeiadeta's is. lorena + « cujsia els « dace. & nate cama .033356 
PRU ROU Feat nay Ries hiss ol SWE do did wares Ca nehiamal iin ed .033602 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 1995 
(continued): 


France franc: 


May 12, 1995 $0.197550 
RN Ts ws 8 oo as ocr bs die oe 5 os 5 ortho «Pte Hae ee .197550 
ne A  , ee er eee ere .197550 
RN MUD is. x's 6's d vidas Rule ne eh, binle. ce oie ate oars kas .197589 
eee ft En OE EE. EOE EE ee .195752 
BT ID ie os othe os Reged ais «1s Sales a in ea oes Saaeae .193498 
URE E IND 51 SiS ays 9.0 '<g a SaaSrs.0 ae Ph Aaeeias'o tie o's ee SRM A ears .195848 
et Re SEM) eer ern ee wee .195848 
Oe Se ere re mer Fm .195848 
PE oe eer es ee eke .195848 
ke ee eee ewe ye ee .194780 
OO Nee Ae ree eee ee ae .195695 


Germany deutsche mark: 


May 12, 1995 $0.691324 
SE EEE IS RE ITE Se Miia 691324 
NONE I 2... «2! sss «dnc ballad + 4k bend ndgo ie Coca 691324 
er SEI, Cia so: RRAS Ns betwen conus dieaeeeth ne 692281 
ERIM ss ics ac pisy'csa har an tx gus ncbcckns bobiaciaie acti 686342 
PO II vinci kgs <catediphndonighs <0 oFdReaeeds sets 691324 


Italy lira: 


May 5, 1995 $0.000611 
NS RD ES. 6 Sri in win Sisikg on carats dere weeded bales Seek cae .000611 
A | ERO Po camen ibe t) ae LM oo Oe Pte pe ep .000611 
PT I a Bick os 0 <6 vo x cht ae p ok 0's Pe ea oe heats .000616 
I Baas ss a g¥ octet ViCMMNW a. 6 b-0 dle bss ,o cedetese els ota waren .000615 
Re rer Ce Vek, eee nee eee .000615 
I: MII a Born. 50d iw'o-0 wie Seis hy bre oe ta ee ts cat ca d 
ITED Soins ss va slenakk soc ueswss S<cR CIES eer < cats ; 
MN AE ha So aie 5 ook Sed eS CAGS crenic stn, abeures elena P 
UO EOD, wis el sc sad res. s 00x. cc ceed bhacesae ov'eik toes i 
MUD 5 BR elds <a Lule ea SZ ee eck <65 SE. obama Bee { 
NNN NN ica siptalld ve ce pach duo o ale Faw aGOd.« cen NE Maes Se i .000614 


Mexico peso: 


May 1, 1995 $0.168350 
PN EE, ind cs Sin washes 8 auc Banas pene Gao ect rad .167785 
PE NIE se, Sletewso Rin cals eae wees Sere « Saaeein ee tues dameeie -171527 
eg OE. SC Le See oe .169205 
TINS 2 ids Bosak <5 ae pee in SM tae Cass wot alae .176367 
oe php bp I OCR FEET ee PR Ph eer Che. Pe .176367 
a RES, Peete re erga a er ek Rg .176367 
MID oie, 6 ciace ale cieigibere x. 0G Dinieials.o's. tealbae an-caulne eae oe .170068 
PE, TR Sie 5 5 tholnie-0 0's nS te OCR s oie Sued crate emcee mec .170648 
Dari BOSS si. Ro sro o's sigs hake See oe Ee : 

RE SR oo Shrove: dnp sie Dab sin oie Wie eae coe SiMe ae ; 

MIO LE BOO coi. c ohn lacoste thre oe Sp Caylis wane eles oe ee ba ee : 

Mey TS; BOG) sis oc ow es Sc Rt Regen bah. te nea ee ’ 

We EE NO oie Sons Slaw RU oad oo DADE cee e ee ee oe ee .168067 
MNS DR bi Sort coasts ele pi Me, te ae dias um Cams e ee .167504 
MEER Boo 66 kecc pcos sooo och eee Eee ewe Cee dees clas .168067 
de MI a5 5 chs ec cclap tus vu oie ld ak se db ay Ole at Miata heats tes .168350 
We TO 5 ood iso US aids beara hah Caan eta ere cere .168350 
eh Te, LL EO RE EL EL .168919 
WARY DONOR a 65:5 05d onc ba ae cage = SREY a sgl .168919 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 1995 
(continued): 


Mexico peso (continued): 


May 21, 1995 $0.168919 
MII 2. iva 4. <ccsn ch adighes seins whines Goudeaetaaane .168919 
OO I ei ae Fa .166945 
i BI x on os.s .cénn cunsevaaedes clits cts .165017 
ES ER as ee ET a .163934 
ae eee are ee ee .162075 
EE ES LUPE i Y - 162075 
ES SETAE oR ESS eT 162075 
MONTY oc vc Wiis ois Sens padecaenedn tee edt cuvcaaaenet 162075 
PR dein ds chvadeiissgiud cede nl eae 161031 
pe OE PEE eee SP ae: Fa Oe 162338 


Netherlands guilder: 


May 12, 1995 $0.617170 
RI IO x on'n co dR sind atte atte tas o godans sey ennacemeee ids .617170 
A I Pee a ane mne My er fer Bee .617170 
WR Be SOs oie cain ie ve Sus eig dae Mbaie magextels aekiek ean .618085 
WN Ey MOI 5 a5. once cWsinin cca wi daetadacigus cayaes Oed eabes aati .613196 
BE Wy Sas ceo. so dike aynsie's ee mes Re akin sRURbs eaten ae .617703 


Portugal escudo: 
May 18, 1995 
Spain peseta: 


SE MOOD wi sods ceatesttennn igs boas tns eee 008341 
NE I «otc «2, nvicd kunci seuss cn oMbia ss anddet aoa 008341 
PIII 5. dis. cavin so dnscdb Vedeassedesacssscnahye tien 008341 
rE SI. ia a so ew <a S ad has batinn ccs ee 008341 


Switzerland franc: 


May 11, 1995 $0.840336 
| COE RRR ERS ORE ATE 829876 
BO SOU ask. cdo s cds vovgneic/s cdrtacace eee 829876 
SRE, SI aici. aw: cobs sadietidlisgcdetenes ee case ele 829876 
SM TI 8. aus be bwndrn cb vege NG ae ee 827472 
OE BN, . . co dic ivhee dacubeds. «dts en a 834376 
PEE SI £2055 « Shas eka ede hacked vs sttelaakinne MRNEAI 832986 
po a RIS OE I Ree 821018 
RE IEE FE POE Ee PR eth 832639 
UND ih... di sds utihe seit icele 832639 
SNE BE ER wy oo bows itera endavouue Lchtataccbea 832639 
SO SE EEE AO REE RoE ee 834028 
MRM 55 caccnn 4 cat ga oS Mvat sie nee 830220 
SGA DOD . 55.2. cosbPokaghiccckeerccuesea isaac eae 833333 


Dated: June 5, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 1995 follow. 
The last notice was published in the CUSTOMS BULLETIN on May 24, 
1995. 

Corrections or information to update files may be sent to: 


U.S. Customs Service 

IPR Branch 

1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: June 7, 1995. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follows: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 6, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO 


CLASSIFICATION OF GREENHOUSE SCREEN MATERIAL 
(SCREENING) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of certain greenhouse screen material (hereafter greenhouse 


screening). Notice of the proposed modification was published April 26, 
1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after August 21, 
1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 26, 1995, Customs published a notice in the Customs BULLE- 
TIN, Volume 29, Number 17, proposing to modify Headquarters Ruling 
Letter (HRL) 083975 of April 11, 1990. HRL 083975 classified certain 
greenhouse screening as backed aluminum foil in heading 7607, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). 
Classification of the screening was based upon application of General 
Rule of Interpretation 3, HTSUSA. Upon review, Customs believes that 








U.S. CUSTOMS SERVICE 11 


we erred in identifying the competing headings which equally merit 
consideration for classification of the screening. The analysis in the 
modification letter, HRL 088546, explains our view on the matter. 

Six comments were received in response to the notice of the proposed 
modification. In order to respond to substantive comments, HRL 
088546 differs slightly from its initial proposed version. One change of 
note is in identifying the item at issue. Customs has realized that the 
proper term to describe the item is “screening”, not screen material, 
and thus that change in terminology has been made. Although addi- 
tional arguments have been addressed, Customs’ basic premise for the 
modification of HRL 083975 remains the same. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HRL 083975 to reflect proper classifica- 
tion of the greenhouse screening in the provision for other articles of 
aluminum, heading 7616. HRL 088546 modifying HRL 083975 is set 
forth as an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 5, 1995. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 5, 19965. 


CLA-2 R:C:T 088546 CMR 
Category: Classification 


Tariff No. 7616.90.5080 
LoulIs SCHNEIDER 


FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, NY 10038 


Re: Modification of Headquarters Ruling Letter (HRL) 083975; greenhouse screening; 
article of aluminum. 
DEAR MR. SCHNEIDER: 
Customs has reviewed HRL 083975 of April 11, 1990, and we believe it is necessary to 


modify part of our decision in that ruling. Customs issued HRL 083975 to your firm in 
response to your request on behalf of AB Ludvig Svensson, for reconsideration of New York 
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Ruling Letter (NYRL) 832733 of November 21, 1988. Arguments raised in your submission 
of April 1, 1993, April 18, 1994 and May 25, 1995, have been considered in making this 
decision. 

The merchandise at issue was referred to in NYRL B32733 and HRL 083975 as green- 
house screen material. It is more properly identified as screening in its condition as 
imported. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of HRL 083975 was published April 26, 1995, in the 
CusTOMS BULLETIN, Volume 29, Number 17. 


Facts: 


NYRL 832733 classified certain greenhouse screening as other articles of aluminum in 
subheading 7616.90.0080, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), for those items containing aluminum foil in its material; or, as warp knit fab- 
rics in subheading 6002.43.0090, HTSUSA, for those items that did not contain aluminum 
foil. 

HRL 083975 reconsidered the classification of two types of screening classified in NYRL, 
832733. The screening is constructed of 100 percent man-made fiber warp knit fabric with 
strips inserted into the fabric. One type, comprised of polyester or polyethylene strips 5 
mm or less in width, was classified in subheading 6002.43.0080, HTSUSA, which provides 
for warp knit fabric of man-made fiber. That part of HRL 083975 remains valid and 
unchanged. The screening we are concerned with here is the second type consisting of poly- 
ester or polyethylene strips 5 mm or less in width and backed aluminum foil strips 5mm or 
less in width. This screening was classified in subheading 7607.20.5000, HTSUSA, as 
articles of backed aluminum foil. It is this classification which Customs believes to be in 
error. 

That portion of HRL 083975 regarding the classification of the screening as a “material” 
and not a “part”, thus eliminating consideration of classification in heading 8436, which 
provides for, among other things, other agricultural, horticultural machinery and parts 
thereof, remains valid and unchanged. However, Customs will address your additional 
arguments on this point. 


Issue: 


Isthe greenhouse screening consisting of polyester or polyethylene strips 5 mm or less in 
width and backed aluminum foil strips 5 mm or less In width properly classified as knit 
fabricin heading 6002, HTSUSA, as other articles of aluminum in heading 7616, HTSUSA, 
or as aluminum foil in heading 7607, HTSUSA? 

Are the aluminum foil strips in the greenhouse screening backed aluminum strips or 
metalized textile strips? 

Did Customs err in rejecting classification of the subject greenhouse screening in head- 
ing 8436, HTSUSA, as parts of agricultural equipment? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

In HRL 083975, Customs acknowledged that the greenhouse screening consisting of 
knit fabric and backed aluminum foil is a composite good. However, Customs erred in stat- 
ing that the screening contained plaiting material; it does not. The polyester or polyethy!l- 
ene strips measure 5 mm or less in width and thus are considered textile strip materials of 
heading 5404, HTSUSA. As such, they are not within the definition of plaiting materials 
set forth in Note 1, Chapter 46, HTSUSA, which excludes strips and the like of chapter 54. 
The aluminum strips contained in the screening also fail to fall within the definition of 
plaiting material provided in Note 1, Chapter 46, HTSUSA. 

Therefore, the issue is whether the classification of the screening is determined by the 
knit fabric or the aluminum foil strips. Before addressing this issue, Customs must first 
determine If the aluminum foil strips are backed aluminum or metalized textile strip. ifthe 


aluminum strips are textile, then the classification becomes much simpler as all the compo- 
nents would be textile. 
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Strip or the like of heading 5404 or 5405, combined with metal in the form of thread, strip 
or powder or covered with metal is classified in heading 5605, HTSUSA. The Explanatory 
Notes (ENs) to the Harmonized Commodity Description and Coding system, the official 
interpretation of the Harmonized Tariff Schedule at the international level, offers the fol- 
lowing information regarding heading 5605 at pages 777 and 778. 


(1) Yarn consisting of any textile material (including monofilament, strip and the 
like and paper yarn) combined with metal thread or strip, whether Sbtained by a pro- 
cess of twisting, cabling or by gimping, whatever the proportion of the metal present. 
The gimped yarns are obtained by wrapping metal thread or strip spirally round the 
textile core which does not twist with the metal. Precious metals or plated metals are 
frequently used. 

(2) Yarn of any textile material (including monofilament, strip and the like, and 
paper yarn) covered with metal by any other process. This catego includes yarn cov- 
ered with metal by electrodeposition, or by giving it a coating of adhesive (e.g., gelatin) 
and then sprinkling it with metal powder (e.g., aluminium or bronze). 

The heading also covers products consisting of acore of metal foil ( generally of alu- 
minium), or of acore of plastic film coated with metal dust, sandwiched by means of an 
adhesive between two ayers of plastic film. 

* * * * * * * 


The heading does not include: 
* * 


* * * * * 


= Wire or strip of gold, silver, copper, aluminium or other metals (Sections XIV and 
ys 


Heading 7607, HTSUSA, provides for: “Aluminum foil (whether or not printed, or 
backed with paper, paperboard, plastics or similar backing materials) of a thickness 
(excluding any backing) not exceeding 0.2 mm. EN 76.07 states that the “heading covers 
the products defined in chapter Note 1(d), when of a thickness not exceeding 0.2 mm” and 
the “provisions of the Explanatory Note to heading 74.10 relating to copper foil apply, 
mutatis mutandis, to this heading.” 

Note 1(d), Chapter 76, defines plates, sheets, strip and foil, in relevant part, as: 


Flat-surfaced products * * *, coiled or not, of solid rectangular (other than square) 

cross-section with or without rounded corners * * * ofa uniform thickness, which are 
—of rectangular (including square) shape with a thickness not exceeding one- 
tenth of the width, 


* * * * * * * 


The EN 74.10, at page 1048, provides in part: 

Foil classified in this heading is obtained by rolling, hammering or electrolysis. It is 
in very thin sheets * * *. * * * Other foil, such as that used for making fancy goods, is 
often backed with pa rs, paperboard, plastics. or similar backing annie either for 
convenience of hendlin ng or transport, or in order to facilitate subsequent treatment, 
etc. Foil remains in the heading whether or not it has been embossed, cut to shape 
ee or otherwise), perforated, coated (gilded, silvered, varnished, etc.), or 
print 

Having reviewed the pertinent ENs for beading 5605 and heading 7607, Customs agrees 
that the subject aluminum strips are not textile metalized yarn. The aluminum foil strips 
are not sandwiched between two layers of plastic film as described in EN 56.05. Instead, it 
appears the plastic coating serves as a backing for convenience of handling as described in 
EN 76.07. Therefore, we agree with your position taken in your submission of April 18, 
1994, that the aluminum foil strips are not textile metalized yarn, but are backed alumi- 
num strips of heading 7607. 

The greenhouse screening at issue is a composite good of backed aluminum strips and 
knit fabric of man-made fibers. As a composite good, its classification is determined by 
application of GRI 3. In HRL 083975, Customs took the position that as a composite good, 
the headings under consideration were heading 6002, which provides for knit textile fabric; 
heading 4601, which provides for plaits and similar products of plaiting material; and head- 
ing 7607, which provides for aluminum foil. More specifically, the subheadings which were 
examined were subheading 6002.43.00, HTSUSA, which provides for other warp knit fab- 
rics of man-made fibers; subheading 4601.99.00, HTSUSA, which provides for plaits and 
similar products of plaiting material; and subheading 7607.20.50, which provides for alu- 
minum foil of a thickness not exceeding 0.2 mm. 
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Customs erred in identifying the headings which equally merit consideration for classifi- 
cation of the subject screen material. As explained above, the screening at issue does not 
contain plaiting material, thus heading 4601, HTSUSA, is not a heading which deserves 
consideration. In addition, subheading 7606.20.50, HTSUSA, was mistakenly identified as 
providing for “other articles of backed aluminum foil” when in fact the heading 7607, pro- 
vides for aluminum foil (whether or not printed, or backed with paper, paperboard, plastics 
or similar backing materials) of a thickness (excluding any backing) not exceeding 0.2 mm. 
As the heading 7607 does not provide for articles of aluminum, the subheading cannot pro- 
vide for such articles. It is our view that the proper headings to consider for classification of 
the composite good (screening) are heading 6002, HTSUSA, which provides for knit textile 
fabric and heading 7616, HTSUSA, which provides for other articles of aluminum. 

You have submitted arguments that classification of the subject screening in subheading 
7607.20.50, HTSUSA, in HRL 083975 was correct based upon your interpretation of the 
proper application of the GRIS. We disagree that the essential character is imparted by the 
backed aluminum strips and adhere to our position taken in HRL 083975 that no one com- 
ponent imparts the essential character of the good and that classification turns on applica- 
tion of GRI 3(c), i.e., classification is determined by that heading which appears last in the 
tariff from among the headings which equally merit consideration. 

In your submission of April 1, 1993, you argue that assuming Customs conclusion that 
none of the components of the good impart its essential character is correct, then applica- 
tion of GRI 3(c) is proper. Applying GRI 3(c), you conclude that the screening is classified in 
heading 7607, HTSUSA, as backed aluminum as that heading appears last in the tariff 
schedule and heading 7607, HTSUSA, describes the backed aluminum strip component of 
the screening. 

The issue on which we clearly disagree, i.e., which heading, 7607 or 7616, is appropriate 
for consideration in the classification of the screening, can only be settled by a careful read- 
ing of GRI 2 and reference to the EN regarding the rule. 

GRI 2 states, in relevant part: 


(b) Any reference in a heading to a material or substance shall be taken to include a 
reference to mixtures or combinations of that material or substance with other mate- 
rials or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3. [bold added.] 


The EN for GRI 2(b) states, in part: 


(X) Rule 2(b) concerns mixtures and combinations of materials or substances, and 
goods consisting of two or more materials or substances. The headings to which it 
refers are headings in which there is a reference to a material or substance (e.g., head- 
ing 05.03—horsehair), and headings in which there is a reference to goods of. a given 
material or substance (e.g., heading 45.03—articles of natural cork). It will be noted 
that the Rule applies only if the headings or the Section or Chapter Notes do not other- 
wise require (e.g., heading 15.03—lard oil, not * * * mixed). 


* * * * * * * 


(XID It does not, however, widen the heading so as to cover goods which cannot be 
regarded, as required under Rule 1, as answering the description in the heading; this 
occurs where the addition of another material or substance deprives the goods of the 
character of goods of the kind mentioned in the heading. 


GRI 8 states: 


When by application of Rule 2(b) or for any other reason, goods are, prima facie, clas- 
sifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most ific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances contained in 
* * * composite goods * * *, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion of the goods. [bold added.] 

(b) * * * [(Clomposite goods consisting of different Materials or made up of different 
components * * * which cannot be classified by reference to 3(a), shall be classified as 
if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable. [bold added. ] 
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(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which 
equally merit consideration. 


Reading carefully the language of CRI 2(b) and GRI 3 with their accompanying ENs, in 
this case, Customs believes that in identifying the headings which equally merit consider- 
ation, we must identify the headings within which a “good” might fall, not simply the head- 
ings within which the materials with which it is made might fall. Thus, for example, an 
article consisting of aluminum wire and textile fabric (provided it meets the definition of 
“made up” in Note 7. Section XI) would be classifiable as either an other article of alumi- 
num in heading 7616 or an other made up article of textile in heading 6307. Such an article 
would not be classifiable as textile fabric or aluminum wire although they are the compo- 
nents from which it is made because it would be more than the individual components from 
which it is made; it would be an article of these components. See, HRL 953138 of March 18, 
1993 in which flexible, metallic mirrors were classified as other articles of aluminum in 
heading 7616, HTSUSA. In rejecting classification of the-mirrors under heading 7606, 
HTSUSA, which provides for aluminum plates, sheets and strips, of a thickness exceeding 
0.2 mm, Customs noted “the entire product is not an aluminum sheet, but an article made 
from aluminum sheets.” Similarly, the screening at issue is not aluminum foil, but a good 
made from aluminum foil and man-made fiber knit fabric. 

In applying GRI 2(b) and noting the applicable EN, Customs views the screening at issue 

a “good” produced by the assembly of materials and not as a “material” consisting of a 
mixture or combination of other materials or substances. We do not believe this position 
conflicts with our view that the greenhouse screening is “material” and not a “part” and 
thus cannot be classified as a part under heading 8436, HTSUSA. It is our belief that the 
screening has been processed to the point of being recognizable as a commercial “good”, 
i.e., screening, and yet, it is not sufficiently processed to be identifiable as individual 
“parts”. (See discussion below regarding heading 8436, HTSUS.) 

Heading 7607 provides for “aluminum foil (whether or not printed, or backed with paper, 
paperboard, plastic or similar backing materials) ofathickness (excluding any backing) not 
exceeding 0.2 mm. Heading 7616 provides for “other articles of aluminum.” While heading 
7607 describes the backed aluminum strips which are part of the screening, the heading is 
not so broad as to encompass articles of backed aluminum foil. Customs views the screen- 
ing as a “good” and that to consider classification of the screening in heading 7607 which 
merely describes a material which is part of the “good” would be contrary to EN XII for GRI 
2(b) in that it would widen the coverage of the heading. As heading 7607 does not describe 
the “good” at issue, i.e., screening, it cannot be considered as a heading which equally mer- 
its consideration for classification of the item. The remaining heading which does encom- 
pass the screening in the language of its heading is heading 7616 which provides for “other 
articles of aluminum.” 

Support for Customs position may be found in the General ENs for Chapter 76 where it is 
stated at page 1063: 

The Chapter covers: 

* * * * 

(C) Products generally obtained by voll extruding, drawing or forging the 
unwrought aluminium of heading 76.01 (headiines 76.04 to 76.07). 

(D) Various articles specified in headings 76.08 to 76.15, and other articles of 
the residual heading 76.16 which covers all other aluminium articles other than those 
included in Chapter 82 or 83, or more specifically covered elsewhere in the 
Nomenclature. 


The screening as a finished product is not the result of any of the processes named in (C) 
above. It is the product of a knitting and assembly process. In addition, EN 76.16, at page 
1070, indicates that the heading includes, “in particular,” cloth, grill and netting of alumi- 
num wire and expanded metal. EN 76.16 directs us to look to the EN to heading 7314 for 
further information regarding these particular items which are clearly intended for classi- 
fication within heading 7616. 

Heading 7314 provides for cloth (including endless bands), grill, netting and fencing, of 
iron or steel wire; expanded metal of iron or steel. The EN for heading 7314 provides the 
following information: 


The products of this group are, in the main, produced by interlacing, interweaving, 
netting, etc., iron or steel wire by hand or machine. The methods of manufacture 
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broadly resemble those used in the textile industry (for simple warp and waft fabrics, 
knitted or crocheted fabrics, etc.). 


* * * * * * * 


The term “wire” means hot-or cold-formed products of any cross-sectional shape, of 
which no cross-sectional dimension exceeds 16 mm, such as rolled wire, wire and 
flat strip cut from sheet (see Note 2 to this Chapter). 


* * * * * * * 


The material may bein rolls, in endless bands (e.g., for belting) or in sheets, whether 
or not cut to shape; it may be of two or more ply. 
[Emphasis added.] 


We believe that the pertinent ENs show an intent on the part of the drafters of the Har- 
monized System to classify aluminum cloth in heading 7616. Thus, a cloth or fabric of 
composite materials which include an aluminum component where classification is deter- 
mined by that aluminum component, such as the screening at issue, is properly classified in 
heading 7616 as an other article of aluminum. 

For all the reasons stated above, Customs believes that heading 7616, other articles of 
aluminum, is the proper heading of Chapter 76 to be considered with heading 6002, other 
knit fabric, in determining classification of the screening by application of GRI 3(c). Apply- 
ing GRI 3(c), the greenhouse screening at issue is properly classified in heading 7616. 

It has been suggested that heading 7607 includes numerous articles of aluminum foil, 
including aluminum can stock and etched capacitor foil at the eight and ten digit level sub- 
headings. As to this argument, Customs points out that classification under the tariff is 
hierarchical starting at the four digit international level and working down to the United 
States statistical level. If an item does not meet the terms of the four digit heading, it is not 
classifiable within that heading regardless that it may be specifically provided for at the six, 
eight or ten digit subheadings. It is our view that the screening at issue does not fall within 
the four digit heading description of heading 7607 and therefore, the fact it may be analo- 
gous es an item provided for within the subheadings at the statistical level of heading 7607 
is irrelevant. 


ADDITIONAL ARGUMENTS FOR CLASSIFICATION UNDER HEADING 8436, 
HTSUSA, AS PARTS OF AGRICULTURAL MACHINERY 

As stated at the beginning of this ruling letter, Customs adheres to that portion of HRL 
083975 addressing the issue of classification under heading 8436, HTSUSA. We do not 
believe we erred in rejecting that classification based on our view that the greenhouse 
screening is “material” and not a “part” and thus cannot be classified as a part under head- 
ing 8436, HTSUSA. 

In your submission of April 1, 1993, you made additional arguments for classification of 
the goods at issue under heading 8436, HTSUSA. Specifically, you cited Customs rulings 
issued subsequent to HRL 083975 as support for your position that the screening may bea 
“part”. Customs rejected consideration of the screening as a “part” on the basis that the 
material is not processed to the point where individual articles are identifiable with cer- 
tainty. The screening is not cut to specific lengths or marked for cutting. Thus, imported in 
material lengths, each roll of screening contains an undeterminable number of screens 
which cannot be individually Identified. 

In HRL 083325 of May 1, 1989, Customs issued a ruling on the classification of four types 
of steel plates. One of these types was cut to standard width, was longer than required for 
actual use, was not marked to indicate its exact length (for cutting purposes), and required 
grinding, polishing and cutting after importation but prior to use. This fourth type of plate 
was about three inches longer than required for use. Customs held that all four types of 
plates were classifiable as parts of machinery in Chapter 84, HTSUSA. You submit that this 
ruling is contradictory to HRL 083975. We disagree. 

The ENs for Section XVI, of which Chapter 84 is part, state in regard to machinery parts, 
at page 1132: “Machinery parts remain classified in the section whether or not finished 
ready for use.” The EN indicates that a machinery part need not be “finished ready for use” 
to be classified as a part. But as stated in HRL 083975, an individual article must be identi- 
fiable with certainty. There is no doubt that the individual steel plate at issue in HRL 
083325 was identifiable with certainty as one steel plate. 

As to the companion case on the steel plates that you refer to, HRL 083371 of April 25, 
1990, that ruling addressed the classification of the steel plates under the previous tariff, 
The Tariff Schedules of the United States. While decisions under previous tariffs may be 
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informative and helpful, they are not controlling in regard to classification under the 
HTSUSA. HRL 083325 addressed the classification of these steel plates under the 
HTSUSA and Customs has addressed the distinction between that case and the screening 
at issue herein. 

HRL 951565 of April 23, 1992, is cited by you in support of your argument that the 
screening is classifiable as a part. That ruling dealt with the classification of flat steel wire 
which was notched, and wire which was notched and holed, and which Customs classified 
as parts of windshield wipers. You state Customs classified the wire as a part because it had 
only a single use and was not susceptible of being made into other articles. We would point 
out that not only was the wire dedicated to use, but its identity was fixed with certainty, i.e., 
it required no further processing upon importation, not even cutting to length. 

In addition to the rulings discussed above, you cited three court cases for support of your 
position. We believe those cases are distinguishable from the case at hand. In the first case, 
E.M. Chemicals v. United States, 920 F. 2d 910 (Fed. Cir. 1990), the goods at issue were cer- 
tain liquid crystals used in liquid crystal displays. Due to the nature of the product as a 
liquid, we do not believe this case is on point as to whether the need to cut the screening to 
length should or should not preclude it from classification as a part of agricultural 
equipment. 

As to the other two cases which you cite, Heraeus-Amersil v. United States, 640 F. Supp. 
1331, 10 CIT 258 (1986), and Doherty-Burrows of Texas v. United States, 3 CIT 228 (1982), 
we believe they are distinguishable on the facts and by reference to Coraggio Design Inc. v. 
United States, 12 CIT 143 (1988). In all three cases, the courts looked to the test enunciated 
in United States v. Buss & Co., 5 Ct. Cust. Appls. 110, 113, T.D. 34138 (1914): 


The rule expressed by the decisions ops cited recognizes the fact that most small 
articles are not produced as individual or separate products of the loom, but for econ- 
omy of manufacture are first woven “in the piece.” The rule of decision is therefore 


established that where such articles are imported in the piece and nothing remains to 
be done except to cut them apart they shall be treated for dutiable purposes as if 
already cut apart and assessed according to their individual character or identity. This 
follows, however, only in case the character or identity of the articles is fixed 


with certainty and in case the woven piece In its entirety is not commer- 
cially capable of any other use. [Emphasis added.] 


As pointed out in Coraggio, at 145: 


The exact point in the processing at which material becomes a partly finished article 
must be determined on the basis of the circumstances of each case. * * * Whether an 
importation is characterized as a “material” or “article” will vary according to the 
rary | language of each case. See, Sanwa, 9 CIT at 169. [Sanwa Foods, Inc. v. 
United States, 9 CIT 167 (1985)] 


Thus, with this is mind, the court distinguished Doherty-Burrows, in Coraggio, stating 
that in Doherty-Burrows that: 


“cut to length” was not a prerequisite to classification as a bale tie under the applicable 
tariff provision. * * * The character or identity of the merchandise in issue was fixed 
with certainty. 


As Customs stated in HRL 083975, Coraggio is on point to the issue of whether the sub- 
ject screening is “material” or a “part”. The court distinguished Doherty-Burrows in 
Coraggio and we believe that for the same reasons it Is distinguishable here. 

Similarly, Customs believes that HRL 082694 of April 11, 1989, which you cite for sup- 
port, is distinguishable from the case at hand. The issue in that ruling was whether certain 
red cedar short boards were classifiable as unfinished shakes or shingles. Doherty-Bur- 
rows was on point for the decision in that ruling. Thus, for the same reasons Doherty-Bur- 
rows is not on point here, neither is HRL 082694. 

Customs believes Heraeus-Amersil must be viewed in the light of the court’s comment in 
Coraggio at 145 and cited above. It is a separate case dependent on the language of the pro- 
visions involved therein. In addition, we believe that in Heraeus-Amersil the court looked 
to the manner in which the contact tape at issue was used, the “weld-then-cut” contact 
tape application method, and the form the article had to be in to be used in that manner. The 
form of the subject screening in rolls is not a requirement of its ultimate use. Customs 
adheres to its position stated in HRL 083975 that the screening at issue is not a “part” and 
therefore cannot be classified in heading 8436, HTSUSA, as parts of agricultural 
equipment. 
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Holding: 

The greenhouse screening at issue is classified as an other article of aluminum in sub- 
heading 7616.90.5080, HTSUSA, dutiable at 5.1 percent ad valorem. HRL 083975 is 
hereby modified to incorporate the analysis and classification set forth herein. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF STEEL STRAPPING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of various types of steel strapping. Notice of the proposed 
modification was published May 3, 1995, in the CusTtoMs BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after August 21, 
1995. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Met- 
als and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On May 3, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 18, proposing to modify District Director Rul- 
ing Letter (DD) 897178, issued on May 17, 1994, by the District Director 
of Customs, New Orleans, Louisiana, which held that zinc painted non- 
alloy steel strapping was classifiable under subheading 7212.30.10, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for: [fJlat-rolled products of iron or nonalloy steel, of a width of 
less than 600 mm, clad, plated or coated: [o]therwise plated or coated 
with zinc: [o]f a width of less than 300 mm: [o]f a thickness exceeding 
0.25 mm or more. Also in the ruling, black painted nonalloy steel strap- 
ping was held to be classifiable under subheading 7212.40.10, HTSUS, 
which provides for: [f]lat-rolled products of iron or nonalloy steel, of a 
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width of less than 600 mm, clad, plated or coated: [pJainted, varnished 
or coated with plastics: (o]f a width of less than 300 mm. 

It is now our understanding, based upon the original information 
submitted by the importer, that DD 897178 was incomplete and incor- 
rect with regard to the classification of the zinc painted steel strapping. 
No comments were received in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling DD 897178 to reflect the proper 
classification of the various types of steel strapping in the proper provi- 
sions under headings 7211, 7212, and 7217, HTSUS, as discussed in 
proposed HQ 957492. HQ 957492, modifying DD 897178, is set forth as 
the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: June 6, 1995. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 6, 1995. 


CLA-2 R:C:M 957492 DWS 
Category: Classification 
Tariff No. 7211.30.10, 
7211.41.30, 7211.90.00, 
7212.30.10, 7212.40.10, 
7217.11.20 and 7217.19.50 
Mr. ROBERT GARCIA 
R.W. SmITH & Co., INC. 
PO. Box 60587 AMF 
Houston, TX 77205-0587 


Re: Reconsideration of DD 897178; Ribbon Wound and Oscillated Wound Nonalloy Steel 
Strapping; Chapter 72, Notes 1(k) and (0); HQ 089538; NY 845896; The Making, 
Shaping and Treating of Steel; General Explanatory Note (IV)(C)(2)(d)(ii) to Chapter 
72 


DEAR Mr. GARCIA: 

This is in reference to DD 897178, issued to you on May 17, 1994, on behalf of Burseryds 
Bruk AB, by the District Director of Customs, New Orleans, Louisiana, concerning the 
classification of steel strapping under the Harmonized Tariff Schedule of the United States 
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(HTSUS). In reviewing DD 897178, we found that the holding therein was incomplete 
based upon the description of the merchandise you provided to Customs on April 19, 1994. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed modification of DD 897178 was published May 3, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 18. 


Facts: 


The merchandise consists of various types of steel strapping, which are cold-rolled and 
made of two grades of carbon or nonalloy steel. One grade contains by weight 0.06 percent 
to 0.11 percent of carbon, and the other grade contains by weight 0.11 percent to 0.18 per- 
cent of carbon. The strapping ranges in size from 19mm x 0.50 mm to32mm x 1mm. Itis 
in either ribbon wound coils, which consist of successively superimposed layers, or oscil- 
lated wound coils, which consist of layers wound back and forth across a spool. The strap- 
ping is available in the following finishes: bright finished, waxed, blue annealed, black 
painted, green painted, zinc painted, and hot-dip galvanized. It is our understanding that 
bright finished products may be of high-strength steel. Zinc painted products are painted 
with an organic paint containing metallic zinc dust. 

The subheadings under consideration are as follows: 


7211.30.10: [fllat-rolled products of iron or nonalloy steel, of a width of less than 
600 mm, not clad, plated or coated: [nJot further worked than cold- 
rolled (cold-reduced), of high-strength steel: [o]f a width of less than 
300 mm: [olf a thickness exceeding 0.25 mm. 


The general, column one rate of duty for goods classifiable under this provision is 3.1 
percent ad valorem. 


7211.41.30: * * *: [o]ther, not further worked than cold-rolled (cold-reduced): 
[clontaining by weight less than 0.25 percent of carbon: [o]fa width of 
less than 300 mm: [o]f.a thickness exceeding 0.25 mm but not exceed- 
ing 1.25 mm. 


The general, column one rate of duty for goods classifiable under this provision is 3.1 
percent ad valorem. 


7211.90.00: * * *: [olther. 


The general, column one rate of duty for goods classifiable under this provision is 4.6 
percent ad valorem. 


7212.30.10: a rolled products of iron or nonalloy steel, of a width of less than 
600 mm, cla —_ or coated: [o]therwise plated or coated with zinc: 
[olfa width of less than 300 mm: {o]fa thickness exceeding 0.25 mm or 
more. 


The general, column one rate of duty for goods classifiable under this provision is 3.1 
percent ad valorem. 


7212.40.10: * * *: [p]ainted, varnished or coated with plastics: [o]f a width of less 
than 300 mm. 


The general, column one rate of duty for goods classifiable under this provision is 3.1 

percent ad valorem. 

7217.11.20: [w]ire of iron or nonalloy steel: [clontaining by weight less than 0.25 
percent of carbon: [nJot plated or coated, whether or not polished: 


[fllat wire: [o]fa thickness exceeding 0.25 mm. But not exceeding 1.25 
mm. 


The general, column one rate of duty for goods classifiable under this provision is 2.9 
percent ad valorem. 


7217.19.50: * * *: [olther: [o]ther. 


The general, column one rate of duty for goods classifiable under this provision is 4.8 
percent ad valorem. 


Issue: 


Whether the various types of steel strapping are classifiable under subheading 
7211.30.10, HTSUS, as flat-rolled products of nonalloy steel, not further worked than cold- 
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rolled, of high-strength steel, not coated, of a width less than 300 mm and a thickness 
exceeding 0.25 mm; under subheading 7211.41.30, HTSUS, as flat-rolled products of non- 
alloy steel, not further worked than cold-rolled, not coated, containing by weight less than 
0.25 percent of carbon, of a width of less than 300 mm and a thickness exceeding 0.25 mm 
but not exceeding 1.25 mm; under subheading 7211.90.00, HTSUS, as other flat-rolled 
products of nonalloy steel, not further worked than cold-rolled of a width of less than 600 
mm, not coated; under subheading 7212.30.10, HTSUS, as flat-rolled products of nonalloy 
steel, coated with zinc, of a width of less than 300 mm and a thickness exceeding 0.25 mm or 
more; under subheading 7212.40.10, as flat-rolled products of nonalloy steel, of a width of 
less than 300 mm, painted with plastics; under subheading 7217.11.20, HTSUS, as flat 
wire of nonalloy steel, containing by weight less than 0.25 percent of carbon, not coated, ofa 
thickness exceeding 0.25 mm but not exceeding 1.25 mm; or under subheading 7217.19.50, 
ee as other wire of nonalloy steel, containing by weight less than 0.25 percent of 
carbon. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

In DD 897178, it was held that zinc painted steel strapping was classifiable under sub- 
heading 7212.30.10, HTSUS, and black painted steel strapping was classifiable under sub- 
heading 7212.40.10, HTSUS. It is now our understanding, based upon the original 
information you submitted, that DD 897178 was incomplete and incorrect with regard to 
the classification of the zinc painted steel strapping. Our classification analysis of all the 
merchandise follows. 


BRIGHT FINISHED RIBBON WOUND STRAPPING 
In part, Chapter 72, note 1(k), HTSUS, states: 


1. In this chapter and, in the case of notes (d), (e) and (f) below throughout the tariff 
schedule, the following expressions have the meanings hereby assigned to them: 
(a)—(ij) xxx 
(k) Flat-rolled products 
Rolled products of solid rectangular (other than square) cross section, which 
do not conform to the definition at (ij) above in the form of: 
—coils of successively superimposed layers, * * * 
Chapter 72, Additional U.S. Note 1(a), HTSUS, states: 
1. For the purposes of the tariff schedule the following expressions have the mean- 
ings hereby assigned to them: 
(a) High-strength steel 
Flat-rolled products of a thickness of less than 3 mm and having a minimum 
yield point of 275 Mpa or of a thickness of 3 mm or more and having a mini- 
mum Yield point of 355 Mpa. 

Abright finish on the Steel is created at the end of the of the cold reduction process, when 
an unpolished finish is applied to the steel through cold-rolling, annealing, and descaling. 
The application of the bright finish does not affect the classification of the steel strapping. 
See HQ 089538, dated August 7, 1991. 

The bright finished ribbon wound steel strapping meets the above definition of flat- 
rolled products in that it is of solid rectangular cross section and is in the form of coils of 
successively superimposed layers. Therefore, the steel strapping is classifiable under 
either subheading 7211.30.10, HTSUS, or subheading 7211.41.30, HTSUS, depending 
upon whether it is of high-strength steel. 


BLACK PAINTED, GREEN PAINTED, AND 
ZINC PAINTED RIBBON WOUND STEEL STRAPPING 


With regard to the zinc painted steel strapping, it is out position that the zinc paint does 
not constitute a metal coating. The Making, Shaping and Treating of Steel (10th Edition), 
delineates between metallic protective coatings and organic coatings. Metallic protective 
coatings are applied to steel by the following methods: hot-dip process, metal spraying, 
metal cementation, metal cladding, fusion welding of coatings, electroplating, cathode 
sputtering, and evaporation of condensation. Whereas, organic coatings are commonly 
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known as paints, varnishes, enamels, and lacquers. Paints are described as mixtures of pig- 
ments with drying oils, with varnish vehicles or with synthetic resins or polymers. Because 
the subject zinc paint consists of organic paint containing metallic zinc dust, it is a paint 
rather than a metal coating. 

Consequently, the black painted, green painted, and zinc painted ribbon wound steel 
strapping is classifiable under subheading 7212.40.10, HTSUS. 


ZINC HOT-DIP GALVANIZED RIBBON WOUND STEEL STRAPPING 


As stated above, a zinc hot-dip galvanized coating is a metallic coating. Therefore, the 
zinc hot-dip galvanized ribbon wound steel strapping is classifiable under subheading 
7212.30.10, HTSUS. 


BLUE-ANNEALED RIBBON WOUND STEEL STRAPPING 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive or legally binding, provide acommentary on the scope of each heading of the 
HTSUS, and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). In part, General Explanatory 
Note (IV)(C)(2)(d)(ii) to chapter 72, HTSUS (pp. 981-982), states: 

(IV) Production of finished products 
(A)-(B) xxx 
(C) Subsequent manufacture and finishing 
The finished products may be subjected to further finishing treatments or 
—— into other articles by a series of operations such as: 
xxx 
(2) Surface treatments or other operations, including cladding, to improve 
the properties or appearance of the metal, protect it against rusting and cor- 
rosion, etc. Except as otherwise provided in the text of certain headings, such 
— do not affect the heading in which the goods are classified. They 
include: 
(d) Surface finishing treatment, including: 


(i) xxx 
(ii) * * * blueing (blue annealing) * * * 
Because the process of blue-annealing the steel strapping is considered a surface finish- 
ing treatment, because the steel strapping is “further worked”, the blue-annealed ribbon 


wound steel strapping is classifiable under subheading 7211.90.00, HTSUS. See NY 
845896, dated October 27, 1989. 


BLUE-ANNEALED OSCILLATED WOUND STEEL STRAPPING 
Chapter 72, note 1(0), HTSUS, states: 


1. In this chapter and, in the case of notes (d), (e) and (f) below throughout the tariff 
schedule, the following expressions have the meanings hereby assigned to them: 
(a)—(n) xxx 
(0) Wire 
Cold-formed products in coils, of any uniform solid cross section along their 
whole length which do not conform to the definition of flat-rolled products. 
It is our position that oscillated wound steel strapping is, for classification purposes 
described as wire as it does not meet the definition of flat-rolled products under chapter 72, 
note 1(k), HTSUS. It consists of layers of material wound back and forth across a spool, as 
opposed to being wound in successively superimposed layers. 
Therefore, because the blue-annealed oscillated wound steel strapping is not coated, it is 
classifiable under subheading 7217.11.20, HTSUS. 


BLACK PAINTED, GREEN PAINTED, AND 
ZINC PAINTED OSCILLATED WOUND STEEL STRAPPING 
Because they are coated products, the black painted, green painted, and zinc painted 
oscillated wound steel strapping is classifiable under subheading 7217.19.50, HTSUS. 
Holding: 
The bright finished ribbon wound steel strapping, of high-strength steel, is classifiable 
under subheading 7211.30.10, HTSUS, as flat-rolled products of nonalloy steel, not further 
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worked than cold-rolled, of high-strength steel, not coated, ofa width less than 300 mm and 
a thickness exceeding 0.25 mm. 

The bright finished ribbon wound steel strapping, not of high-strength steel, is classifi- 
able under subheading 7211.41.30, HTSUS, as flat-rolled products of nonalloy steel, not 
further worked than cold-rolled, not coated, containing by weight less than 0.25 percent of 
carbon, of a width of less than 300 mm and a thickness exceeding 0.25 mm but not exceed- 
ing 1.25 mm. 

The black painted, green painted, and zinc painted ribbon wound steel strappingisclassi- 
fiable under subheading 7212.40.10, as flat-rolled products of nonalloy steel, of a width of 
less than 300 mm, painted with plastics. 

The zinc hot-dip galvanized ribbon wound steel strapping is classifiable under subhead- 
ing 7212.30.10, HTSUS, as flat-rolled products of nonalloy steel, coated with zinc, of a 
width of less than 300 mm and a thickness exceeding 0.25 mm or more. 

The blue-annealed ribbon wound steel strapping is classifiable under subheading 
7211.90.00, HTSUS, as other flat-rolled products Of nonalloy steel, not further worked 
than cold-rolled, of a width of less than 600 mm, not coated. 

The blue-annealed oscillated wound steel strapping is classifiable under subheading 
7217.11.20, HTSUS, as flat wire of nonalloy steel, containing by weight less than 0.25 per- 
cent of carbon, not coated, of a thickness exceeding 0.25 mm but not exceeding 1.25 mm. 

The black painted, green painted, and zinc painted oscillated steel strapping is classifi- 
able under subheading 7217.19.50, HTSUS, as other wire of nonalloy steel, containing by 
weight less than 0.25 percent of carbon. 

DD 897178, dated May 17, 1994, is modified to reflect the reasoning in this ruling. In 
accordance with section 625(c)(1), this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625(c)(1) does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTER 
RELATING TO CLASSIFICATION OF A YARN 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a polyester yarn. Notice of the proposed modification was 
published May 3, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 21, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On May 3, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 18, proposing to modify New York Ruling Let- 
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ter (NYRL) 890070 of September 20, 1993, which classified a polyester 
yarn as yarn (other than sewing thread) of synthetic staple fibers, not 
put up for retail sale, in subheading 5509.22.0010, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). Classification of 
the yarn was based upon a report from the New York Customs labora- 
tory indicating that the yarn was not “dressed”. Based upon informa- 
tion that the yarn in fact was found to have dressing in the amount of 2.0 
percent of the weight of the yarn, Customs is modifying NYRL 890070. 
No comments were received in response to our notice of intent to 
modify NYRL 890070. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL 890070 to reflect the proper clas- 
sification of the polyester yarn as sewing thread of man-made staple 
fibers in subheading 5508.10.0000, HTSUSA. HRL 957614 modifying 
NYRL 890070 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 6, 1995. 
HUBBARD VOLENICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 6, 1995. 


CLA-2 R:C:T 957614 CMR 
Category: Classification 


Tariff No. 5508.10.0000 
Ms. BETTY Y. K. HENRICKSON 


SUPERIOR THREADS & YARNS 
PO. Box 1213 
Kamuela, HI 96743 


Re: Modification of New York Ruling Letter (NYRL) 890070 of September 20, 1993; classi- 
fication of embroidery yarn. 


DEAR Ms. HENRICKSON: 
On September 20, 1993, Customs issued Now York ruling letter (NYRL) 890070 to you 
regarding the classification of various yarns. information has come to the attention of this 


office that necessitates a modification of NYRL 890070 as it pertains to the classification of 
one yarn identified therein as item (B). 
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Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of (NYRL) 890070 was published May 3, 1995, in the 
CusTOMS BULLETIN, Volume 29, Number 18. 


Facts: 


Item (B) is described in NYRL 890070 as a super spun 100 percent polyester 3-ply yarn 
measuring 84 metric number. The ruling indicates the yarn had a final “Z” twist and was 
put up an a plastic cone or tube. The yarn had a weight of 245.4 grams (including the sup- 
port). The yarn was tested by the Customs New York laboratory which indicated that the 
yarn was not dressed. We have recently learned that the yarn in fact was found to have 
dressing in the amount of 2.0 percent of the weight of the yarn. Asa result, a modification of 
NYRL 890070 is necessary to ensure uniformity in classification. 


Issue: 
Is the presence of 2.0 percent dressing material sufficient to consider a yarn dressed? 
Law and Analysis: 


In Headquarters Ruling Letter (HRL) 955524 of February 23, 1995, Customs classified 
yarns described as embroidery threads as sewing thread because it met the statutory defi- 
nition of sewing thread set out in Note 5, Section XI, Harmonized Tariff Schedule of the 
United States (HTSUSA). Note 5 defines the term “sewing thread” as follows: 

For purposes of headings 5204, 5401 and 5508, the expression “sewing thread” means 
multiple (folded) or cabled yarn: 
(a) Put up on supports (for example, reels, tubes) of a weight (including sup- 
port) not exceeding 1,000 g; 
(b) Dressed; and 
(c) With a final “Z” twist. 

The yarns at issue in HRL 955524 were found by the Customs laboratory to be coated 
with from 1.2 to 3.1 percent by weight of silicone or paraffin wax. customs stated in HRL 
955524: 

In defining “finishing treatment”, the EN’s [Explanatory Notes] require only the 
presence of a coating substance. Thus, the yarns in question have been given a finish- 
ing treatment and are dressed according to this definition. 


Item (B) in NYRL 890070 had a dressing of 2.0 percent by weight. Following our decision 
in HRL 955524, item (B) is considered “dressed” for classification purposes. As item (B) 
meets the statutory definition for sewing thread, it is so classified. 

Holding: 

Item (B) is classified as sewing thread of man-made staple fibers, whether or not put up 
for retail sale, of synthetic staple fibers, in subheading 5508.10.0000, HTSUSA, textile 
category 200, dutiable at 12.8 percent ad valorem. NYRL 890070 is modified in respect to 
the classification of item (B) identified above. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF “ORIMULSION” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke New York Ruling Letter (NYRL) 
857187, dated, November 15, 1990, concerning the classification of a 
product known as “Orimulsion”, composed of bitumen, water and a 
surfactant and used as a boiler fuel. 


DATE: Comments must be received on or before July 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625; Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of “Orimulsion” a product composed of natural bitumen with the addi- 
tion of water and a surfactant for safety in transportation purposes and 
is used as a boiler fuel. 

NYRL 857187, dated November 15, 1990, held that “Orimulsion” 
was classified in subheading 2715.00.0000, Harmonized Tariff of the 
United states (HTSUS), which provides for bituminous mixtures based 
on natural bitumen, free of duty. Presumably, it was believed that the 
product, composed of natural bitumen to which was added a surfactant, 
was a manufactured product. 

The Explanatory Notes (EN) to the Harmonized Commodity 
Description and Coding System, which represents the official inter- 
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pretation of the tariff at the international level, facilitate classification 
under the HTSUS by offering guidance in understanding the scope of 
the headings and General Rules of Interpretation of the HTSUS. While 
the Customs Service is not bound by the EN in interpreting the HTSUS, 
the EN are to be given considerable weight in Customs-interpretation 
of the HTSUS. Effective February 1, 1995, headings 2714 and 2715 of 
the EN were amended to clarify that heading 2714 includes within its 
scope natural bitumen which has added to it mere water and a small 
amount of a surfactant to facilitate safety in handling or transport. The 
United States supported the amendments which reflect the view of the 
Customs Service that the product is classified in heading 2714. 

Accordingly, Customs intends to revoke NYRL 857187, Attachment 
A to this document, to reflect the proper classification of “Orimulsion” 
in subheading 2714.90.0000, HTSUS, with a general free rate of duty. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
957455 revoking NYRL 857187 and classifying “Orimulsion” in sub- 
heading 2714.90.0000, HTSUS, is set forth in Attachment B of this doc- 
ument. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 6, 1995. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 15, 1990. 
Tariff No. 2715.00.0000 
Ms. LYNN WRIGHT 
EDWARDS & ANGELL 
750 Lexington Avenue 
New York, NY 10022 


Re: The tariff classification of Orimulsion from Venezuela. 


DEAR MS. WRIGHT: 

In your letter dated October 12, 1990, on behalf of your client, Bitor America Corpora- 
tion, you requested a tariff classification ruling. 

The prospective import, Orimulsion is a natural bitumen (asphalt) which has been com- 
bined with water and stabilized with a surfactant to form an asphalt emulsion. 

The applicable subheading for the Orimulsion will be 2715.00.000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for bituminous mixtures based on 
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natural asphalt, on natural bitumen, on petroleum bitumen, on mineral tar or mineral tar 
pitch. The rate of duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:F 957455 K 
Category: Classification 
Tariff No. 2714.90.00 
MICHAEL D. SHERMAN, ESQ. 
JOHN S. BREW, Esq. 
COUNSEL FOR BITOR AMERICA CORP 
COLLIER, SHANNON, RILL & SCOTT 
3050 K Street, N.W., Suite 400 
Washington, DC 20007 


Re: Revocation of New York Ruling Letter (NYRL) 857187; “Orimulsion”. 


DEAR SIRs: 

In your letter of December 21, 1994, you requested that we revoke NYRL 857187, dated 
November 15, 1990, which held that a product known as “Orimulsion” from Venezuela, 
was classified as bituminous mixtures based on natural asphalt, on natural bitumen, on 
petroleum bitumen, on mineral tar or on mineral tar pitch, in subheading 2715.00.00, Har- 
monized Tariff of the United States (HTSUS), free of duty. You further requested that we 
rule that the product is classified as other bitumen, natural, in subheading 2714.90.00, 
HTSUS, also free of duty. This letter informs you that NYRL 857187 no longer reflects the 
views of the Customs Service. The following represents our position. 


Facts: 


The product contains 70 percent natural bitumen, 30 percent water, and less than 1 per- 
cent of a surfactant and it is used as a boiler fuel, primarily for electric utilities. It is stated 
that the water is added for transportation purposes and that the bitumen remains in its 
natural state. 


Issue: 


The issue is whether the product is a natural bitumen or a manufactured product based 
on bitumen. 


Law and Analysis: 


Subheading 2714.90.00, HTSUS, provides for bitumen, natural, whereas subheading 
2715. 00.00, HTSUS, provides for bituminous mixtures based on natural bitumen. 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, which represents the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. The EN represents the 
considered views of classification experts of the Harmonized System Committee. While the 
Customs Service is not bound by the EN in interpreting the HTSUS, the EN are to be given 
considerable weight in customs-interpretation of the HTSUS. It has, therefore, been the 
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om ct of the Customs Service to consult the terms of the EN when interpreting the 


In November 1994, the 14th Session of the Harmonized System Committee decided to 
amend the ENs to headings 27.14 and 27.15. The changes, effective February 1, 1995, are 
reported in Annex L/7 to document 38.960, as follows: 


CHAPTER 27 
Page 222. Heading 27.14. 


1. Third paragraph. New second and-third sentences. 
Insert the following now second and third sentences: 

“The more addition of water to natural bitumen does not change the classifica- 
tion of the product for the purposes of heading 27.14. Further, the heading also 
includes dehydrated and pulverized natural bitumen dispersed in water and con- 
taining a small amount of an emulsifier (surfactant), added solely to facilitate 
safety, handling or transport.” 

2. Fifth paragraph. Exclusions. 
Insert the following new exclusion (e): 

“(e) Bituminous mixtures based on natural bitumen with added substances, 
other than water and emulsifiers (surfactants) necessary solely to facilitate 
safety, handling or transport (heading 27,15).” 

Reletter present exclusion “(e)” as “(f)”. 
Page 223. Heading 27.15. Third paragraph. Exclusions. 
Insert the following new exclusion (d): 

“(d) Dehydrated and pulverized natural bitumen dispersed in water and con- 
taining a small amount of an emulsifier (surfactant), added solely to facilitate 
safety, handling or transport heading 27.14).” 

Reletter present exclusions “(d)” and “(e)” as “(e)” and “(f)”, respectively. 

The United States supported the amendments to the EN and the amendments make it 
clear that natural bitumen with the mere addition of water and the addition of a small 
amount of emulsifier (surfactant) to facilitate safety in transportation is not a manufac- 
tured product so as to preclude classification in heading 2714. Accordingly, the product, 
known as “Orimulsion” described above, is classified as other bitumen, natural, in sub- 
heading 2714.90.00, HTSUS. 


Holding: 

The product known as “Orimulsion” containing 70 percent natural bitumen, with the 
addition of 30 percent water, and lose than I percent ofa surfactant for safety in transporta- 
tion purposes and used asa boiler fuel, is classified in subheading 2714.90.00, HTSUS, with 
a general free rate of duty. 

NYRL 857187, dated November 15, 1990, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF A WOMAN’S COTTON KNIT ROBE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a woman’s cotton knit robe. Comments are invited to 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of awoman’s cotton knit robe. The garment was classified 
as a knit dress in DD 806295 of February 22, 1995. 

At the request of the importer, Customs has reviewed the decision in 
DD 806295 and examined a sample garment. Upon review, Customs 
believes the garment is properly classified as a woman’s cotton knit 
robe. 

DD 806295 is set forth in Attachment “A” to this document. Proposed 
HRL 957977 modifying DD 806295 is set forth in Attachment “B” to 
this document. Before taking this action, consideration will be given to 
any written.comments timely received. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of public action of this notice. 


Dated: May 31, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 22, 1995. 


CLA2-61-CL:DD:CO:CB:120 
Category: Classification 


Tariff No. 6104.42.0010 and 6114.20.0052 
Ms. KaTuy REDEY 


IMPORT SPECIALIST 
EDDIE BAUER, INC. 
15010 N.E. 36th Street 
Redmond, WA 98052 


Re: The tariff classification of a women’s dress and a women’s jumpsuit to be manufac- 
tured in Hong Kong. 


DEAR MS. REDEY: 


In your letter dated January 25, 1995, you requested a tariff classification ruling. 

Thesubmitted samples, designated style numbers 10672 and 10678, area women’sdress 
and a women’s jumpsuit, respectively, manufactured from a 100% fine knit fabric. 

The dress is pullover style, extends to below mid-calf and features a hood, a large patch 
pocket extending from the bottom of the rib cage to below the hips having two side upper 
openings, long, hemmed sleeves, and a straight, hemmed bottom. 

The jumpsuit features a partial frontal opening secured by seven small plastic buttons, 
long sleeves with rib knit cuffs, a tunnel drawstring at the waist, and long legs with rib knit 
cuffs. 

The dress is classifiable under subheading 6104.42.0010, Harmonized Tariff Schedule of 
the United States (HTS), which provides for women’s dresses, knitted or crocheted, of cot- 
ton. The applicable rate of duty is 12.1% ad valorem. This garment falls within textile cate- 
gory designation 336. 

The jumpsuit is classifiable under HTS subheading 6114.20.0052, which provides for 
other women’s coveralls, jumpsuits and similar apparel, knitted or crocheted, of cotton. 
The applicable rate of duty is 11.4%, ad valorem. This garment falls within textile category 
designation 359. 

These garments are subject to quota restraints and visa requirements based on interna- 
tional textile trade agreements. The designated textile and apparel categories may be sub- 
divided into parts. If so, quota restraints and visa requirements applicable to the subject 
merchandise may be affected. Since part categories are the result of international bilateral 
agreements which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of shipment, the 
Status Report on Current Import Quotas (Restraint Levels), an internal issuance of the U.S. 
Customs Service, which is available for inspection at your local Customs office. 

The samples are being returned to you, as requested. 
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This ruling is being issued under the provisions of section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JOHN M. REGAN, 
Acting District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 957977 CMR 
Category: Classification 


Tariff No. 6108.91.0030 
Ms. KATHY REDEY 


EDDIE BAUER, INC. 
15010 N.E. 36th Street 
Redmond, WA 98052 


Re: Modification of DD 806295 of February 22, 1995; classification of awoman’s knit robe. 


DEAR Ms. REDEY: 


This ruling is in response to your letter of March 16, 1995, requesting Customs recon- 
sider the classification of a woman’s knit garment classified in District Decision (DD) 


806295 asa woman’s knit dress of heading 6104, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). You claim the garment is a woman’s knit robe and should be 


classified in heading 6108, HTSUSA. A sample garment was received with your submis- 
sion. 


Facts: 


The garment at issue, item 10672, is identified by you as a jersey pullover robe. The gar- 
ment is made of 100 percent cotton brushed Jersey knit fabric. The pullover garment is 
ankle-length and features a hood, long sleeves, a large double patch pocket in the front at 
about the waist to hip region (a kangaroo pouch pocket), nine inch slits on both sides 
extending upward from the bottom of the garment, and a plain, hemmed bottom. The gar- 
ment is sized for a roomy, loose fit. 

The garment will be manufactured in Hong Kong and entered through the ports of 
Seattle, Chicago and Columbus. 


Issue: 


Is item 10672 properly classified as a woman’s knit dress of heading 6104, HTSUSA, or 
as a woman’s knit robe of heading 6108, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Heading 6104, HTSUSA, provides for, among other things, women’s knit dresses. Head- 
ing 6108, HTSUSA, provides for, among other things, women’s knit bathrobes, dressing 
gowns and similar articles. The Explanatory Notes (EN) to the Harmonized Commodity 
Description and Coding System, the official interpretation of the tariff at the international 
level, do not offer any helpful elaboration regarding knit dresses or robes. 

The Guidelines for the Reporting of Imported Products in Various Textile and Apparel 
Categories, CIE 13/88, (hereinafter Guidelines) were developed and revised in accordance 
with the HTSUSA to insure uniformity, to facilitate statistical classification, and to assist 
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in the determination of the appropriate textile categories established for the administra- 
tion of the Arrangement Regarding International Trade in Textiles. They offer guidance to 
the trade community and Customs personnel as to various characteristics of garments. It 
is important, however, to remember that the Guidelines are not hard and fast rules, but 
guidance in drawing distinctions between classes of garments. As the EN offer no assis- 
tance in this case, it is proper to look to the Guidelines. 

The Guidelines indicate that a dress is considered to be a one-piece garment appropriate 
for wear without other outer garments. In regard to robes, the Guidelines identify certain 
physical characteristics generally found in these garments, such as, looseness, long length 
(generally reaching to mid-thigh or below), and the usual presence of sleeves and a frontal 
opening. The Guidelines also indicate that these garments are worn in the home for com- 
fort and are inappropriate for wear on social occasions in and outside the home. 

The Essential Terms of Fashion by Charlotte Mankey Calasibetta defines “dress”, in 
relevant part, at page 48, as: “Customarily the main item of apparel worn by women and 
girls in the Western hemisphere. May be made in one piece, cut in two pieces and joined 
with a waistline seam, or made in two separate pieces with each piece finished separately. 
* * *” From the same source, “robe” is defined, in relevant part, at page 156, as: “Informal 
clothing usually styled like a loose coat; may be sashed, buttoned, zipped, or hang loose. 
Worn over pajamas or nightgown, at the beach, or for informal entertaining at home. Cur- 
rent meaning of the word is a shortened form of the word bathrobe or dressing robe.” 

We agree with your arguments that the garment has characteristics associated with 
robes and has the appearance of a robe. You submit this garment will be sold only via your 
catalog and will be described therein as a “pullover robe” and marketed as a robe. The pre- 
sentation in the catalog makes clear the intended use of the garment as a robe and we agree 
that all factors indicate it will be principally used as such. 


Holding: 


Item 10672 is properly classified as a woman’s knit cotton robe in subheading 
6108.91.0030, HTSUSA, textile category 350, dutiable at 9 percent ad valorem. 

DD 806295 is modified to accord with the above. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quota (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO CLASSIFICATION OF WOMEN’S COTTON FLANNEL 
BOXERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a pair of women’s cotton flannel boxer shorts. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 21, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attentions Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a pair of women’s cotton flannel boxer shorts. The gar- 
ment was classified as women’s cotton shorts of subheading 
6204.62.4055, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) in Headquarters Ruling Letter (HRL) 956506 of Sep- 
tember 27, 1994. A subsequent ruling request by another party on the 
identical garment led to a decision that the garment was properly classi- 
fied as women’s other sleepwear, similar to pajamas and nightdresses in 
subheading 6208.91.3010, HTSUSA. In the interest of uniformity, Cus- 
toms is proposing to modify HRL 956506. 

HRL 956506 is set forth in Attachment “A” to this document. Pro- 
posed HRL 958009 modifying HRL 956506 is set forth in Attachment 
“B” to this document. Before taking this action, consideration will be 
given to any written comments timely received. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 31, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 27, 1994. 


CLA-2 CO:R:C:T 956506 CMR 
Category: Classification 


Tariff No. 6204.62.4055 
Mr. WILLIAM ORTIZ 


S.J. STILE ASSOCIATES LTD. 
153-66 Rockaway Boulevard 
Jamaica, New York 11434 


Re: Classification of certain women’s woven flannel boxers; sleepwear v. outerwear; 6208, 
HTSUSA, v. 6204, HTSUSA. 


DEAR MR. ORTIZ: 

This is in response to your letter of April 7, 1994, on behalf of Stafford Inc., requesting 
the classification of certain women’s woven flannel boxers, style 2139, imported with a 
matching flannel carrying bag. The garment will be manufactured in China and imported 
throughJFK Airport. Asample garment and carrying bag were received with your request. 


Facts: 


You describe style 2139 as a ladies 100 percent cotton boxer short. The garment is made 
of 100 percent cotton woven flannel fabric. It features an elasticized waist with the elastic 
exposed on the interior of the garment, a fake fly and typical boxer silhouette. The waist 
measurement of the relaxed waist is about 29 inches. The garment comes with a matching 
flannel bag with a drawstring closure. The bag features a large sewn-on label/patch which 
displays a drawing of its contents (boxers), the size of the garment (in this case, large), the 
word “FLANNELS” at the top, and the following description at the bottom: “CONTENTS: 
One 100 percent cotton flannel boxers”, “NIGHTSHIRT SAME PLAID AS BAG”. 

Customs requested additional information on the boxers at issue and received copies of 
labels, sales order forms and a purchase contract. One of the label copies was similar to that 
which appears on the submitted flannel bagsample except that the label copy states: “BOX- 
ERS SAME PLAID AS BAG”, “One 100 percent cotton flannel boxer”. In view of this, we 
suspect the submitted sample bag may have a printing error. 


Issue: 


Are the boxers at issue classifiable as men’s or women’s boxers? 
Are the submitted boxers classifiable as sleepwear of heading 6208, HTSUSA, or as out- 
erwear of heading 6204, HTSUSA? 


How is the carrying bag classified, i.e., separately or with the boxers as composite goods? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI I provides that “classification shall be determined according to the 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 25, JUNE 21, 1995 


terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Note 8, Chapter 62, prescribes how garments are to be classified by gender. Note 8 
provides: 


Garments of this chapter designed for left over right closure at the front shall be 
regarded as men’s or boys’ garments, and those designed for right over left closure at 
the front as women’s or girls’ garments. These provisions do not apply where the cut of 
the garment clearly indicates that it is designed for one or other Of the sexes. 

Garments which cannot be identified as either men’s or boys’ garments or as 
women’s or girls’ garments are to be classified in the headings covering women’s or 
girls’ garments. 

In this case, style 2139 has no closure. However, we believe that the cut of the garment is 
indicative of a women’s garment as the boxers flare out somewhat from the waist as 
opposed to being straight on the sides. In addition, the presence of a fake fly is a feature 
more likely to be on a women’s garment as opposed to a man’s garment. Therefore, we 
accept that the submitted garment is a women’s garment. 

The issue of whether the submitted boxers are classifiable as sleepwear is more difficult 
to resolve. In determining the classification of garments submitted to be sleepwear, Cus- 
toms considers the factors discussed in two decisions of the Court of International Trade 
which are often cited when discussing sleepwear. In Mast Industries, Inc. v. United States, 
9 CIT 549, 552 (1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986) the Court of International- 
E-Trade dealt with the classification of a garment claimed to be sleepwear. The court cited 
several lexicographic sources, among them Webster’s Third New International Dictionary 
which defined “nightclothes” as “garments to be worn to bed.” In Mast, the court deter- 
mined that the garment at issue therein was designed, manufactured, and used as night- 
wear and therefore was classifiable as nightwear. Similarly, in St. Eve International, Inc. v. 
United States, 11 CIT 224 (1987), the court ruled the garments at issue therein were 
manufactured, marketed and advertised as nightwear and were chiefly used as nightwear. 

In contrast, the Court of International Trade disregarded claims regarding marketing 
and advertising in Regaliti, Inc. v. United States, Slip Op. 92-80, which dealt with the clas- 
sification of garments known as leggings which were classified as pants by Customs and 


claimed by the importer to be classifiable as tights. In upholding Customs classification of 
the goods as pants, the court stated: 


Plaintiff's fashion merchandising experts testified that these items were “tights,” 
and plaintiff advertises them as “tights.” * * * 


The court is not highly persuaded by plaintiffs invoices or advertising call- 
ing the items “tights.” To avoid pants quota limitations plaintiff must refer to the 


By 


items as “tights. 


In past rulings, Customs has stated that the crucial factor in the classification of a gar- 
ment is the garment itself. As the court pointed out in Mast, “the merchandise itself may be 
strong evidence of use.” Mast at 552, citing United States v. Bruce Duncan Co., 50 CCPA 43, 
46, C.A.D. 817 (1963). However, when presented with a garment which is somewhat ambig- 
uous and not clearly recognizable as sleepwear or underwear or outerwear, Customs will 
consider other factors such as environment of sale, advertising and marketing, recognition 
in the trade of virtually identical merchandise, and documentation incidental to the pur- 
chase and sale of the merchandise, such as purchase orders, invoices, and other internal 
documentation. It should be noted that Customs considers these factors in totality and no 
single factor is determinative of classification as each of these factors viewed alone may be 
flawed. For instance, Customs recognizes that internal documentation and descriptions on 
invoices may be self-serving as was noted by the court in Regaliti. Slip-Op. 92-80. 

With these points in mind, Customs has reviewed the submitted classification request 
and we are not persuaded that the submitted garment is classifiable as sleepwear. In this 
case, the garment is not clearly sleepwear; it has the appearance of shorts. Although the 
flannel fabric, the label—“DOZE”, and the exposed elastic waistband are features which 
may suggest sleepwear, these same features may be found in loungewear. Flannel is not a 
fabric used exclusively for sleepwear, and the company label does not identify the product, 
only the brand name. 

This office requested further information regarding the advertising and marketing of 
the subject garment and did receive copies of purchase orders. The information supplied to 
us indicates the boxer short and matching bag are marketed as part of a line with sleepwear 
garments (e.g., nightshirts in a bag) to women’s specialty lingerie stores and intimate 
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apparel departments of larger stores. This information, however, is insufficient to indicate 
the boxers themselves are sleepwear and principally used as such. Customs has long 
acknowledged that intimate apparel/sleepwear departments often sell a variety of mer- 
chandise besides sleepwear and intimate apparel, including garments intended to be worn 
as loungewear or other outerwear. See, HRL 955341 of May 12, 1994 and rulings cited 
therein; HRL 952105 of July 1992; HRL 085672 of October 29, 1989; and HRL 955088 of 
December 14, 1993. 

It is our view that the subject boxer shorts belong toa class of garments known as lounge- 
wear, i.e., garments designed for comfortable wear in and around the home or as ultra- 
casual streetwear. We view the garment as a multi-purpose garment rather than a garment 
designed and used principally for wear to bed. As loungewear, the garment is classifiable as 
women’s shorts. 

The shorts packaged inside a matching flannel bag and the shorts and bag are sold 
together at retail. In HRL 955787 of April 26, 1994, Customs classified a pair of men’s flan- 
nel boxers sold inside a matching carrying bag. In that ruling, Customs classified the carry- 
ing bag and shorts as a composite good. We stated therein: 


In HRL 087280, dated July 16, 1990 we addressed the tariff classification of a carry- 
ing bag imported with a poncho. The carrying bag was not specially shaped or fitted to 
hold its contents and was suitable for repetitive use. We concluded that the poncho and 
the bag constituted a composite article pursuant to General Rule of Interpretation 
3(b), with the poncho imparting its essential character. Similarly, in HRL 086343, 
dated July 13, 1990, weclassified a carrying bag sold with a windbreaker as acomposite 
article with the essential character imparted by the garment. sega we classified a 
textile drawstring bag imported with blocks as a composite article and concluded that 
the blocks lent the essential character to the unit. The instant ing bagis sold asa 
unit with the boxer shorts. It is not specially shaped or fitted to hold its contents and is 
suitable for repetitive use. Based upon the foregoing precedent the carrying bag and 
shorts shall be classified as a composite article. The shorts lend the essential character 
to the unit. Accordingly, the carrying bag shall be classified with the shorts. 


As this case is virtually identical to the situation in HRL 955787, i.e., shorts in a bag, the 


goods at issue here are classified as composite goods and the shorts impart the essential 
character. 


Holding: 


Style 2139, the women’s boxer shorts, and the matching flannel bag, are classified as 
composite goods. The goods are classified according to the classification for the boxer 
shorts. The women’s cotton boxer shorts are classified as women’s woven cotton shorts in 
subheading 6204.62.4055, HTSUSA, textile category 348, dutiable at 17.7 percent ad valo- 


rem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 958009 CMR 
Category: Classification 
Tariff No. 6208.91.3010 
Mr. WILLIAM ORTIZ 
S.J. STILE ASSOCIATES LTD. 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Re: Modification of Headquarters Ruling Letter (HRL) 956506 of September 27, 1994; 
classification of women’s woven flannel boxers. 


DEAR MR. ORTIZ: 

On September 27, 1994, Customs issued a ruling to you, HRL 956506, which you 
requested on behalf of Stafford Inc., classifying a pair of women’s woven flannel boxers as 
shorts of subheading 6204.62.4055, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). As the result of a later request for a ruling on the identical garment 
by another party, Customs has reviewed the decision In HRL 956506 and found the out- 
come in error. 


Facts: 


The garment at issue in HRL 956506, style 2139, is described as a ladies 100 percent cot- 
ton boxer short. The garment is made of 100 percent cotton woven flannel fabric. It fea- 
tures an elasticized waist with the elastic exposed on the interior of the garment, a fake fly 
and typical boxer silhouette. The measurement of the relaxed waist is about 29 inches. The 
garment comes with a matching flannel bag with a drawstring closure. The bag features a 
large sewn-on label/patch which displays a drawing of its contents (boxers), the size of the 
garment (in this case, large), the word “FLANNELS” at the top, and the following descrip- 


tion at the bottom: “CONTENTS: One 100 percent cotton flannel boxers”, “NIGHT- 
SHIRT SAME PLAID AS BAG”. 


Issue: 
Is style 2139 properly classified as women’s shorts or sleepwear? 


Law and Analysis: 


In HRL 957615 of May 24, 1995, Customs classified an identical garment as sleepwear 
similar to nightdresses and pajamas. In that ruling, the requester indicated the garment 
would be sold in its intimate apparel department where the customer could purchase the 
boxer separately or put it together with the matching nightshirt in a bag to rake acomplete 
set of pajamas. 

In that case, additional information was submitted indicating specifically how the gar- 
ment would be displayed and sold in the intimate apparel department of the store. In addi- 
tion, the garment had a sewn in label indicating it was a sleepwear garment. In Mast, 9 CIT 
549, at 551, the court pointed out that the expert witnesses in that case agreed “that most 
consumers purchase and use a garment in the manner in which it is marketed.” The sewn 
in label was a factor considered in determining how the garment was marketed and likely to 
be used by purchasers, though it was not determinative in and of itself. 

Based upon the additional information regarding the specific marketing of the garment 
at the retail level and taking into consideration all of the information presented, Customs 
believed the garment was being held out to consumers as a sleepwear garment which was 
part of a sleepwear line including nightshirts in a bag and as such would principally be used 
as sleepwear. 

The garment was identical to the garment in HRL 956506. The arguments put forth in 
both cases were similar, however in HRL 957615 the information provided included 
information from the retailer stating specifically the manner in which it would display and 
sell the good. This additional information led to a decision that the garment was properly 
classified as women’s sleepwear. 

Based upon the decision in HRL 957615 and in the interest of uniformity, Customs is 
modifying HRL 956506. The garment at issue therein, style 2139, is properly classified 
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as a sleepwear garment similar to pajamas and nightdresses in subheading 6208.91.3010, 
HTSUSA, textile category 352, dutiable at 11.8 percent ad valorem. 
Holding: 

Style 2139, the women’s boxer shorts and the matching flannel bag, are classified as com- 
posite goods. The goods are classified according to the classification for the boxer shorts. 
The women’s cotton boxer shorts are classified as sleepwear garments similar to pajamas 
and nightdresses in subheading 6208.91.3010, HTSUSA, textile category 352, dutiable at 
11.8 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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TARIFF CLASSIFICATION OF WATER RESISTANT GARMENTS 
WITH NON-WATER RESISTANT HOODS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Withdrawal of proposed change of practice. 


SUMMARY: Pursuant to the Customs Regulations, on December 5, 
1994, Customs published notice in the Federal Register advising the 
public that Customs proposed a change of practice in regard to the clas- 
sification of certain imported merchandise consisting of water resistant 
jackets with non-water resistant hoods, under the Harmonized Tariff 
Schedule of the United States (HTSUS). In response to that notice Cus- 
toms received comments which were unanimous in opposition to the 
proposed change in practice. This document advises the public that 
Customs, after analyzing those comments, has decided not to change 
the practice in regard to these garments. 


EFFECTIVE DATE: Withdrawal effective June 13, 1995. 


FOR FURTHER INFORMATION CALL: Josephine Baiamonte, Com- 
mercial Rulings Division, U.S. Customs Service (202) 482-7050. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI 1). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

Heading 6201, HTSUS, provides for, among other things, men’s or 
boys’ anoraks (including ski-jackets), windbreakers and similar 
articles (including padded, sleeveless jackets). In Additional U.S. Note 2 
to chapter 62, HTSUS, wherein the term “water resistant” is defined, it 
states that the “water resistant” requirement refers to the garment. 
Based on a review of that U.S. Note, Customs was of the opinion that 
Additional U.S. Note 2 had not been applied to its proper effect. Cus- 
toms believed that the language of that Note did not suggest that only a 
portion of a garment be made water resistant in order for the entire gar- 
ment to be classifiable as water resistant. Thus, the test as written, was 
interpreted to apply to the complete garment. 

Accordingly, on December 5, 1994, Customs published a document in 
the Federal Register (59 FR 62452) proposing a change of practice pur- 
suant to section 177.10(c)(1) of the Customs Regulation (19 CFR 
177.10(c)(1)). Customs proposed that if the permanently attached hood 
of a water resistant garment is not similarly coated, the garment is pre- 
cluded from classification as a water resistant garment. 


DISCUSSION OF COMMENTS 


All of the comments received were in opposition to the change of 
practice. Consistently, the argument was made that the essential func- 
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tion of the water resistant garment is to provide protection from 
inclement weather, regardless of the presence of a hood. Furthermore, it 
was stated that Additional U.S. Note 2 is silent as to the “coverage 
issue”, i.e., the portion of the garment which must be coated to render it 
properly classified as a water resistant garment, and that any restric- 
tion in that language was based solely on Customs interpretation. 


CONCLUSION 


Water resistant garments are specifically provided for in Chapter 62, 
HTSUS. Customs has consistently held that when the outer shell of a 
garment is coated, this has been sufficient to impart to the garment, per 
se, a water resistant classification. In addition to water resistance, 
many garments have characteristic features which distinguish them 
from other water resistant garments. For example, some may have rib 
knit cuffs and collars, and other decorative trim which are not water 
resistant. In other cases, as is the case with the garments at issue here, 
the garments feature hoods which may or may not be permanently 
attached to the garment, or may be “tuck away” hoods which fold into 
the collar. In most cases these hoods are not coated. 

Regardless of these additional features, the garment itself remains 
water resistant. Thus, a water resistant garment with no hood is no less 
water resistant than a garment with a hood, particularly when one con- 
siders that even on a garment with a permanently attached hood or 
“tuck away” hood, the wearer may decide not to exercise the hood 
option. 

After a careful review of all the comments, it is our decision that the 
current practice is regard to these water resistant garments is correct. 
That is to say, water resistant garments with non-water resistant hoods 
(whether or not attached, or tuck-away) are properly classifiable within 
the appropriate provisions of Chapter 62, HTSUS, for water resistant 
garments. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: May 19, 1995. 
Trmotny G. SKUD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 13, 1995 (60 FR 31181)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 6, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


THE TARIFF CLASSIFICATION OF “WALLETS ON A STRING” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of publication. 
DATE: June 21, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202) 482-7059. 


INFORMATION: 


BACKGROUND 


Heading 4202, Harmonized Tariff Schedule of the United States 
(HTSUS), provides in part for handbags and wallets. Subheadings 
4202.22 through 4202.29, HTSUS, encompass handbags; subheadings 
4202.31 through 4202.39, HTSUS, describe articles of a kind normally 
carried in the pocket or handbag (a.k.a. “flatgoods”). The subheading 
Explanatory Note to heading 4202, at page 613, indicates that wallets 
are classified as articles of a kind normally carried in the pocket or in the 
handbag. 

“Wallets on a string” or “macro bags” are articles which combine the 
characteristics of wallets and handbags. In several recent ruling letters, 
articles described as “wallets on a string” have been classified as either 
handbags or flatgoods on a case-by-case basis. Affected parties have 
expressed their concern that Customs has been unable to insure unifor- 
mity of interpretation in this area. 

In order to assist the trade community in complying with the Cus- 
toms laws, and in accord with the Customs Modernization Act, section 
625(e), Tariff Act of 1930 (19 U.S.C. 1625(e)), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), Cus- 
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toms is publishing this Notice to facilitate uniformity in tariff treat- 
ment for these goods. The principles set forth in the Notice are in accord 
with published administrative rulings in this area and do not represent 
a change of policy. 


NOTICE 


Articles of a Kind Normally Carried in the Pocket or in the Handbag: 


Such articles include wallets, which may be described as flat cases or 
containers fitted to hold credit/identification cards, paper currency, 
coins and in some instances a checkbook holder. Articles meeting this 
description which also possess a detachable carrying strap have been 
classified as flatgoods. 

In order to be classifiable as a flatgood, the article must fit comfort- 
ably in a handbag or pocket. For example, rectangular or square cases 
measuring approximately 7% inches by 4% inches, or 4% inches by 4% 
inches, in their closed position, have been classified as flatgoods. 

Combining the characteristics of two flatgoods does not transform a 
flatgood into a handbag. Thus, the addition of a spectacle case holder to 
what is otherwise nothing more than a flat case with a carrying strap 
has been classified as a flatgood. 

The addition of a wrap-around zipper does not in and of itself trans- 
form a flatgood into a handbag, particularly where the zipper functions 
merely to secure its contents in the closed or carrying position. Specifi- 
cally, the presence of a zipper which simply holds the two halves of a wal- 
let or similar container together, so that cards, currency and other 


articles in fitted compartments do not fall out, does not transform the 
case into a handbag. 


Handbags: 


A handbag functions as a carry-all container for various small per- 
sonal effects: 

A container which is not fitted to hold articles such as credit/identifi- 
cation cards, paper currency, coins or a checkbook holder is classifiable 
as a handbag. Therefore, a clutch bag or an evening bag measuring, for 
example, 7/2 inches by 4% inches, shall be classified as a handbag. 

The determinative feature of a handbag is its ability to hold several 
objects not associated with a wallet. A bag which may accommodate 
articles such as a hairbrush, cosmetics, keys and other loose personal 
effects shall be classified as a handbag, even if it also incorporates the 
features of a flat case fitted to hold the items set forth above. 

The presence of gusseted and/or zippered compartments will be 
taken into consideration in a determination of whether a case has 
generic carrying capacity. The presence of a wrap-around zipper may be 
an indication that the container is a carry-all if the zipper creates an 
inner space suitable for carrying three-dimensional objects. 
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The following Headquarters Ruling Letters (HRL) offer guidance in 
this area: 


HRL 957246, dated March 29, 1995 
HRL 957632, dated March 24, 1995 
HRL 956829, dated December 8, 1994 
HRL 956937, dated November 4, 1994 
HRL 957220, dated October 31, 1994 
HRL 955550, dated June 15, 1994 
HRL 956016, dated June 9, 1994 
HRL 956241, dated April 22, 1994 


Headquarters review may be secured through the internal advice 
procedure. 


Dated: May 25, 1995. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[The Headquarters Ruling Letters cited above follow this document. ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 29, 1993. 


CLA-2 CO:R:C:T 957246 ch 
Category: Classification 


Tariff No. 4202.22.8050 and 4202.92.3030 
STEVEN S. WEISER, Esq. 


Amy J. JOHANNESEN, Esq. 

SIEGEL, MANDELL & DAVIDSON, PC. 
One Astor Plaza 

1515 Broadway, 43rd Floor 

New York, NY 10036-8901 


Re: New York Ruling Letter 803074 affirmed; classification of handbag/wallet; tote bag; 
shopping bag; travel bag; not a composite article. 


DEAR MR. WEISER AND MS. JOHANNESEN: 

This is in response to your letter, dated October 27, 1994, requesting reconsideration of 
New York Ruling Letter (NYRL), dated October 20, 1994, on behalf of your client, Liz Clai- 
borne Accessories, Inc.. In that decision, a trifold container and a tote bag were separately 
classified as a handbag and a tote bag, respectively, under the Harmonized Tariff Schedule 
of the United States (HTSUS). Samples were sent to this office for examination and will be 
returned to you under separate cover. 


Facts: 


The submitted sample, style 80970, is comprised of two components. The first compo- 
nent is a trifold container closed by means of a double snap closure. It measures approxi- 
mately 7' inches in length and 4% inches in width in its closed position and possesses a 
detachable shoulder strap. The article is composed primarily of nylon and opens to reveal a 
coin/utility pocket, a removable checkbook holder, an identification card window, credit 
card slots and a zippered pocket for paper currency. The exterior features a full length and 
width pocket with magnetic snap closure. The second component is a matching open top, 
double handle, tote bag measuring approximately 161 inches by 15 inches. You indicate 
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that the tote bag will inserted into the exterior pocket of the trifold and the two components 
will be sold as a unit. 


Issue: 


Whether the trifold container is classifiable in subheading 4202.32, HTSUS, as an article 
of a kind normally carried in the pocket or in the handbag; or in subheading 4202.22, 
HTSUS, as a handbag? 

Whether the trifold container and the tote bag are classified together as a composite 
article, pursuant to General Rule of Interpretation (GRI) 3(b); or are classified separately? 


Law and Analysis: 


Heading 4202, HTSUS, provides inter alia for handbags and wallets. Subheadings 
4202.22 through 4202.29, HTSUS, encompass handbags; subheadings 4202.31 through 
4202.39, HTSUS, describe articles of a kind normally carried in the pocket or handbag. The 
subheading Explanatory Note to heading 4202, at page 613, indicates that wallets are clas- 
sified as an article of a kind normally carried in the pocket or in the handbag. Pursuant to 
General Rule of Interpretation 6, classification of goods at the subheading level shall be 
effected mutatis mutandis with General Rules of Interpretation 1 through 5. 

The term “wallet” is not defined in the HTSUS or in the applicable Explanatory Note to 
heading 4202, HTSUS. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper money, credit cards, 
photographs and sometimes with a change purse or space for a check book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 
Websters New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: a pocketbook with compartments 
for change, photographs, cards, and keys. 
Webster’s New World rs Third College Edition, Simon & Schuster, Inc., 1988: 
1. [Archaic] a knapsack; 2. a flat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 

We also recognize that the term “handbag” has been defined as follows: 


Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and girls to hold such items as money, credit cards, and cosmetics. 

The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on fashion. Used Bs women as container for money and pocket-sized 
accessories. 
Websters New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money. 

Websters New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or shoots and used, by women, to carry money, keys, 
and personal effects. 

The trifold possesses attributes of both a wallet and a handbag. For example, it features 
credit card slots, pockets for paper currency/coins and an identification card window, which 
are associated with a wallet. On the other hand, it possesses a shoulder strap and a spacious 
exterior pocket suitable for holding various personal effects, which are characteristics of a 
handbag. As the item is described by two subheadings within heading 4202, HTSUS, we 
must resort to General Rule of Interpretation 3 to determine its proper classification. 

Although the presence of a carrying strap permits the article to be worn on the shoulder 
in amanner consistent with a handbag, we conclude that a strap in and of itself should not 
affect its classification. In this regard, we note that the provision for handbags specifies 
that they may or may not have a shoulder strap. Moreover, in this instance the strap is 
detachable, suggesting a dual use for the merchandise as a handbag or a wallet. 

We are of the opinion that the determinative feature of a handbag is its ability to hold 
several objects not associated with a wallet. In this instance, the interior of the container is 
fitted to hold objects associated with a wallet (i.e., credit cards, identification cards, paper 
currency and coins). However, the exterior pocket is spacious and may serve asa receptacle 
for a variety of personal effects. For example, we were able to place a small address book, 
small hairbrush, lipstick, nail polish and a set of keys on a chain into the pocket simulta- 
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neously. While you indicate that the tote bag will be inserted into the pocket at the time of 
importation, these articles may be separated and used individually after they are pur- 
chased. Although the trifold incorporates the features of a wallet, taken as a whole it has 
the character of a carry-all container. Consequently, it is classifiable as a handbag of sub- 
heading 4202.22, HTSUS. 

GRI 3(b) states in pertinent part that composite goods consisting of different compo- 
nents shall be classified as if they consist of the component which gives them their essential 
character. Explanatory Note (EN) (IX), at page 4, provides that: 


For the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, pro- 
vided these components are mutually complementary and that together they form a 
whole which would not normally be offered for sale in separate parts. 


Examples of the latter category of goods are: 


(1) Ashtrays consisting of a stand incorporating a removable ash bowl. 
(2) Household spice racks consisting of a sosaialey ars frame (usually of wood) 
and an appropriate number of empty spice jars of suita i 
(Emphasis added). 


Thus, goods consisting of two or more components will be regarded as composite goods, 
provided that they are “mutually complementary” and “that together they form a whole 
which would not normally be offered for sale in separate parts.” 

You contend that the trifold and the tote bag are mutually complementary and note prior 
decisions where we have deemed it significant that components were color coordinated and 
adapted to one another. See Headquarters Ruling Letter (HRL) 951112, dated March 24, 
1994 (HRL 95021 0, dated September 4, 1991, affirmed; swimshorts with matching belt are 
adapted to one another and form composite goods); HRL 081835, dated April 26, 1989 
(blouse and tie of matching color constitute composite goods). Our attention is directed toa 
ruling in which we concluded that components which may be used separately were classi- 
fied as a composite article. See HRL 950324, dated December 10, 1991 (nylon belt which 
could be used for other purposes classified with a lighting unit). Finally, you observe that on 
occasion Customs has regarded components as mutually complementary solely on the 
basis that they were composed of the same material. See NYRL 881356, dated January 29, 
1993 (boxer shorts imported with drawstring pouch); NYRL 863176, dated June 5, 1991 
(raincoat with carrying bag). As the instant components are composed of the same material 
and may be regarded as being adapted to one another, you conclude that they are mutually 
complementary. 

In addition, you characterize the tote bag as “relatively flimsy” and argue that it would 
not normally be sold individually. Moreover, you reason that the components may be classi- 
fied together so long as they “are not normally offered for sale separately by the importer.” 
In other words, you buttress your claim by arguing that the importer would not actually 
sell these items separately as part of their product line. Consequently, you conclude that 
the trifold and the tote bag satisfy the criteria for a composite article. 

However, the phrase “would not normally be sold in separate parts” does not refer to how 
the components are actually marketed. Rather, it pertains to whether the components 
would normally or principally be sold independently of one another. In the decisions set 
forth above, we concluded or implied that at least one of the components had no practical 
value when sold independently and was not of the type usually sold separately at retail. 
Thus, for example, insubstantial belts or ties were classified with garments so long as they 
were not ofa kind normally sold in their own right. By way of contrast, we have determined 
that ties normally sold as separate accessory items are not classified with an accompanying 
playsuit. HRL 953063, dated June 8, 1993. In this instance, we conclude that there is a mar- 
ket for both the tote bag and the trifold as separate articles of commerce. Consequently, we 
conclude that the these items do not comprise a composite article and must be classified 
separately. We reservejudgment on whether the components are mutually complementary. 

Chapter 42, Additional U.S. Note 1, states that: 


For the purposes of heading 4202, the expression “travel, shorts and similar bags” 
means goods, other than those failing in subheadings 4202.11 through 4202.39, of a 
kind designed for carrying clothing and other personal effects during travel, including 
backpacks and shopping bags of this heading, but does not include binocular cases, 
camera cases, musical instrument cases, bottle cases and similar containers. 


le shape and size. 
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The tote bag meets the description of a travel bag and is similar to a shopping bag in this 
regard. Consequently, it is classifiable as a travel bag of subheading 4202.92, HTSUS. 
Holding: 

NYRL 803074 is hereby affirmed. The trifold is classifiable under subheading 
4202.22.8050, HTSUS, which provides for handbags, whether or not with shoulder strap, 
including those without handle: with outer surface of textile materials: other: other, other, 
of ar fibers. The applicable rate of duty is 19.8 percent ad valorem. The textile cate- 
gory is 670. 

The tote bag is classifiable under subheading 4202.92.3030, HTSUS, which provides for 
travel, sports and similar bags: with outer surface of textile materials: other, other: of man- 
made fibers: other. The applicable rate of duty is 19.8 percent ad valorem. The textile cate- 
gory is 670. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 24, 1995. 


CLA-2 CO:R:C:T 957632 ch 
Category: Classification 
Tariff No. 4202.32.9550 and 4202.22.8050 
DAVID KRAKAUER 
RGA ACCESSORIES, INC. 
4 West 33 Street 
New York, NY 10001-3386 


Re: Tariff classification of “wallets on a string”; handbag; articles of a kind normally car- 
ried in the pocket or in the handbag; wallet. 


DEAR MR. KRAKAUER: 

This is in response to your letter, dated January 23, 1995, requesting tariff classification 
under the Harmonized Tariff Schedule of the United States (HTSUS) for two articles 
described as “wallets on a string.” Samples were sent to this office for examination. 


Facts: 


The first sample, style R1224, is a bifold container with a three-sided zipper closure. It 
features a detachable shoulder strap and measures approximately 7.25 inches in length, 4 
inches in width and .5 inches thick in its closed position. A spectacle pouch secured by 
means of a snap flap has been affixed to the front exterior of the article. The opposite exte- 
rior wall features a zippered coin/utility pocket measuring approximately 2.25 inches by 
5.5 inches. The interior possesses a total of ten credit card slots, an identification card win- 
dow, a billfold section for paper currency and a removable checkbook cover. The exterior 
surface is composed of man-made textile materials, with a decorative suede leather patch 
on the front flap of the spectacle case holder. 

The second sample, style R1225, isa container with a detachable shoulder strap measur- 
ing approximately 7.25 inches in length and 4.25 inches in width. It possesses a center zip- 
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pered compartment which has two gusseted sections. A trifold compartment with a 
decorative leather flap and snap closure has been affixed to the front of the article. The tri- 
fold opens to reveal asmall mirror, three open pockets for paper currency and the like, three 
credit card slots, an identification card holder with clear window, a pen holder and a check- 
book cover. In addition, the exterior of the trifold incorporates an open pocket. A spectacle 
case holder secured by means of hook and loop fasteners has been affixed to the rear the 
article. Style R1225 possesses an exterior surface composed mainly of man-made textile 
materials. 


Issue: 
What is the proper tariff classification for the subject merchandise? 
Law and Analysis: 


Heading 4202, HTSUS, provides inter alia for handbags and wallets. Subheadings 
4202.22 through 4202.29, HTSUS, encompass handbags; subheadings 4202.31 through 
4202.39, HTSUS, describe articles of a kind normally carried in the pocket or handbag. The 
subheading Explanatory Note to heading 4202, at page 613, indicates that wallets are clas- 
sified as an article of a kind normally carried in the pocket or in the handbag. Pursuant to 
General Rule of Interpretation 6, classification of goods at the subheading level shall be 
effected mutatis mutandis with General Rules of Interpretation 1 through 5. 

The term “wallet” is not defined in the HTSUS or in the applicable Explanatory Note to 
heading 4202, HTSUS. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper —s credit cards, 
photographs and sometimes with a change purse or space for a check book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 
Webster’s New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneousarticles while wavdlaes 2a: billfold b: a pocketbook with compartments 
for change, photographs, cards, and keys. 
Websters New World Dictionary, Third College Edition, Simon & Schuster, Inc., 1988: 
1. [Archaic] a knapsack; 2. a flat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 

We also recognize that the term “handbag” has been defined as follows: 


Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and girls to hold such items as money, credit cards, and cosmetics. 

The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on fashion. Used by women as container for money and pocket-sized 
accessories. 

Websters New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money. 

Websters New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or shou der an used, by women, to carry money, keys, 
and personal effects. 

The submitted samples possess attributes of both wallets and handbags. For example, 
they feature credit card slots, pockets for paper currency/coins and identification card win- 
dows, which are associated with wallets. On the other hand, these articles possess a shoul- 
der strap and combine the features of more than a single flatgood (e.g., wallet, spectacle 
case). As the samples are described by two subheadings within heading 4202, HTSUS, we 
must resort to General Rule of Interpretation 3, in conjunction with General Rule of Inter- 
pretation 6, to determine their proper classification. 

Although the presence ofa carrying strap permits the articles to be worn on the shoulder 
in a manner consistent with a handbag, we conclude that a strap in and of itself should not 
affect their classification. In this regard, we note that the provision for handbags specifies 
that handbags may or may not have a shoulder strap. Moreover, in this instance the straps 
are detachable, suggesting a dual use for the merchandise as articles to be carried in a hand- 
bag. It should also be noted that as a class of merchandise wallets are normally carried in 
the pocket or in the handbag, notwithstanding the fact that it has recently become popular 
to carry these items by means of a shoulder strap. 
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Furthermore, we are of the opinion that the determinative feature of a handbag is its 
ability to hold several objects not associated with a wallet. In this instance, style R1224 is 
fitted to hold objects associated with a wallet. It is flat and possesses slots and pockets to 
hold credit cards, identification cards, paper currency and coins. In addition, it is of a size 
suitable for carrying in a handbag. We note that the addition of the spectacle case is a step in 
the direction of a handbag, as the article begins to take the character of a carry-all con- 
tainer. In addition, the zipper closure is not characteristic of a wallet. However, the article 
does not possess sufficient capacity to hold small personal effects which are typically car- 
ried in the handbag (e.g., hairbrush, cosmetics, keys on a chain). Moreover, the zipper clo- 
sure merely prevents the contents from falling out and is not an indication that the article 
possesses extraneous carrying capacity. Consequently, we conclude that style R1224 is 
most specifically described by the provision for articles of a kind normally carried in the 
pocket or in the handbag. 

By way of contrast, we regard style R1225 as a handbag. Although this item incorporates 
the features of a wallet, the center gusseted section provides ample room for holding keys 
on a chain, cosmetics and other miscellaneous effects. The trifold and the spectacle case 
augment the function of the article as a carry-all container. For these reasons, style R1225 
is classifiable as a handbag of subheading 4202.22, HTSUS. 

At the six-digit classification level, articles of heading 4202, HTSUS, are segregated 
according to the material composition of their outer surface. Heading 4202 indicates that 
handbags and wallets are classified therein if they are wholly or mainly covered with textile 
materials. Styles R1224 and R1225 are mainly covered with textile materials. We regard 
the decorative leather flaps as akin to trimming. Consequently, the articles possess an 
outer surface of textile materials for classification purposes. 


Holding: 


Style R122¢4 is classifiable under subheading 4202.32.9550, HTSUS, which provides for 
articles of a kind normally carried in the pocket or in the handbag, of manmade textile 
fibers. The applicable rate of duty is 19.8 ad valorem. The textile visa category is 670. 

Style R1225 is classifiable under subheading 4202.22.8050, HTSUS, which provides for 
handbags, of man-made textile fibers. The applicable rate of duty is 19.8 ad valorem. The 
textile visa category is 670. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 


CYNTHIA REESE, 


(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 8, 1994. 


CLA-2 CO:R:C:T 956829 ch 
Category: Classification 
Tariff No. 4202.22.1500 
ARLEN T. EPSTEIN, Esq. 
SERKO & SIMON 
One World Trade Center 
Suite 3371 
New York, NY 10048 


Re: Tariff classification of handbags from China; articles of a kind normally carried in the 
pocket or in the handbag; wallet. 


DEAR MR. EPSTEIN: 

This is in response to your letter of July 27, 1994, on behalf of RGA Accessories, request- 
ing tariff classification under the Harmonized Tariff Schedule of the United States 
(HTSUS) for two styles of articles described as “wallets on a string.” Samples were sub- 
mitted to this office for examination. Please be advised that we are retaining the samples in 
order to facilitate uniformity of classification in this area. 


Facts: 


The submitted samples are composed of leather. However, you advise that the imported 
merchandise will be composed of reinforced or laminated plastics. For the purposes of clas- 
sifying these goods, we will assume that you are referring to articles with an outer surface 
of plastic sheeting, combined, or backed with textile materials. 

The first sample is a navy bifold container with a detachable shoulder strap. It measures 
approximately 7% inches in length, 4% inches in width and is 1% inches thick in its closed 
position. A spectacle pouch closed by means of hook and loop fasteners has been affixed to 


the rear exterior of the article. A snap tab closure opens to reveal an interior which includes 
a zippered change pocket, nine credit card slots and an identification card window. It also 
possesses a check book holder inserted into a slot, a zippered pouch for holding paper cur- 
rency and two open flat pockets. A zippered pocket which has been partitioned into two 
main sections has been placed between the spectacle pouch and the interior of the article. 
The pocket measures approximately 7! inches by 4% inches and opens to a width of 
approximately 3% inches by means ofa pair of gussets. The interior walls of the pocket pos- 
sess two flat pockets measuring approximately 2 inches by 3% inches, one of which con- 
tains a key chain. 

The second sample is a black container with a detachable shoulder strap measuring 
approximately 7% inches in length and 4% inches in width. It possesses gussets which 
allow the article to expand from a thickness of approximately % inch to 5% inches. The 
exterior incorporates a spectacle pouch with a hook and loop fastener closure, as well as an 
open flat pocket measuring approximately 5' inches by 41 inches. The interior has been 
partitioned into three sections by two zippered pouches for coins or paper currency. one 
interior wall features slots for credit cards; the other an open flat pocket. A pen loop and a 
checkbook holder with an identification card window has been placed in one of the sections. 


Issue: 


Whether the subject merchandise is classifiable in subheading 4202.22, HTSUS, which 
provides for handbags; or subheading 4202.32, HTSUS, which provides for articles of a 
kind normally carried in the pocket or in the handbag? 


Law and Analysis: 


Heading 4202, HTSUS, provides inter alia for handbags and wallets. Subheading 
4202.22, HTSUS, encompasses handbags; subheading 4202.32, HTSUS, includes articles 
of a kind normally carried in the pocket or handbag. The subheading Explanatory Note to 
heading 4202, at page 613, indicates that wallets are classified within subheading 4202.32. 
Pursuant to General Rule of Interpretation 6, classification of goods at the subheading 
level shall be effected mutatis mutandis with General Rules of Interpretation 1 through 5. 
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The term “wallet” is not defined in the HTSUS or in the applicable Explanatory Note to 
heading 4202, HTSUS. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper money, credit cards, 
photographs and sometimes with a change purse or space for a check book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 
Webster’s New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: a pocketbook with compartments 
for change, photographs, cards, and keys. 
Webster’s New World Dictionary, Third College Edition, Simon & Schuster 988: 1. 
[Archaic] a knapsack; 2. a flat pocketbook, as of leather, with compartments for paper 
money, cards, etc.; billfold. 

We also recognize that the term “handbag” has been defined as follows: 


Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and girls to hold such items as money, credit cards, and cosmetics. 


The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on feahion. Used Bs women as container for money and pocket-sized 
accessories. 

Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 
hang or hung from a shoulder strap and used for carrying small personal articles and 
money. 

Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or shoulder and used, by women, to carry money, keys, 
and personal effects. 

The submitted samples possess attributes of both wallets and handbags. For example, 
they feature credit card slots, pockets for paper currency/coins and identification card win- 
dows, which are associated with wallets. On the other hand, these articles possess shoulder 
straps and feature open and zippered pockets designed to carry a variety of personal effects, 
which are attributes of handbags. As the four samples are described by two subheadings 
within heading 4202, HTSUSA, we must resort to General Rule of Interpretation 3 to 
determine their proper classification. 

In this instance, we regard the submitted samples as carryall containers. We recognize 
that these items incorporate certain attributes of a wallet. However, the articles possess 
large gusseted pockets so that they cannot be characterized as flat. The pockets are spa- 
cious and are suitable for carrying keys on a chain, small cosmetics, tissues, as well as a 
comb or lipstick and other personal effects. Accordingly, the two samples are classifiable as 
handbags. 

Holding: 

The subject merchandise is classifiable under subheading 4202.22.1500, HTSUS, which 
provides for handbags, whether or not with shoulder strap, including those without han- 
dle: with outer surface of sheeting of plastic. The applicable rate of duty 20 percent ad 
valorem. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 4, 1994. 


CLA-2 CO:R:C:T 956937 ch 
Category: Classification 
Tariff No. 4202.31.6000 and 4202.22.1500 
STEVEN S. WEISER, Esq. 
Amy J. JOHANNESEN, Esq. 
SIEGEL, MANDELL & DAVIDSON, PC. 
One Astor Plaza 
1515 Broadway 
43rd Floor 
New York, NY 10036-8901 


Re: Tariff classification of wallets and handbags; articles of a kind normally carried in the 
pocket or in the handbag. 


DEAR MR. WEISER AND MS. JOHANNESEN: 

This is in response to your letter of July 28, 1994, on behalf of Liz Claiborne Accessories, 
Inc., requesting tariff classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) for two articles which you describe as wallets. Samples were submitted to 
this office for examination. Please be advised that we are retaining the samples in order to 
facilitate uniformity of classification for similar articles. 


Facts: 


The first sample, style 91009, is a tri-fold leather accessory with a detachable carrying 
strap. It measures approximately 7% inches in height, 4% inches in width and is approxi- 
mately 42 inch thick in its closed position (exclusive of flaps). The exterior of the article fea- 
tures a zippered change/utility pocket, a flap which includes an identification card holder, 
an open flat pocket and snap closures for both top and bottom flaps. The interior includes 
slots for credit cards, an identification card holder, two flat zippered pockets for paper cur- 
rency or coins, two narrow pockets of a size suitable for a checkbook, a removable plastic 
picture/business card holder, a small mirror and a pen holder. 

The second sample, style 91108, is constructed of PVC plastic backed with a textile fab- 
ric. The article possesses a detachable carrying strap and measures approximately 
7 inches in height, 414 inches in width and is approximately 1% inches thick in its closed 
position. The exterior of the article features a pocket measuring approximately 6% inches 
by 42 inches, with gussets which extend up to 1 inches. The item also features a zippered 
coin/utility pocket and two exterior flaps with double snap closures, which allow the article 
to expand. The interior possesses slots for credit cards, an identification card holder, two 
flat zippered pockets for paper currency or coins, an open narrow pocket of a size suitable 
for a checkbook, a removable plastic picture/business card holder, a small mirror, a pen 
— and a pocket measuring 6", inches by 412 inches with a gusset running along one of 
its sides. 


Issue: 


Whether the subject merchandise is classified within subheadings 4202.21 through 
4202.29, HTSUS, which provides for handbags; or within subheadings 4202.31 through 
4202.39, HTSUS, which provides for articles of a kind normally carried in the pocket or in 
the handbag? 


Law and Analysis: 


Heading 4202, HTSUS, provides inter alia for handbags and wallets. Subheadings 
4202.21 through 4202.29, HTSUS, encompass handbags; subheadings 4202.31 through 
4202.39, HTSUS, provide for articles of a kind normally carried in the pocket or handbag. 
The subheading Explanatory Note to heading 4202, at page 613, indicates that wallets are 
classified within subheadings 4202.31 through 4202.39. Pursuant to General Rule of 
Interpretation 6, classification of goods at the subheading level shall be effected mutatis 
mutandis with General Rules of Interpretation 1 through 5. 
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The term “wallet” is not defined in the HTSUS or in the applicable Explanatory Note to 
heading 4202, HTSUS. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper money, credit cards, 
photographs and sometimes with a change purse or space for a check book or pad. 


The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 


Webster’s New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: apocketbook with compartments 
for change, photographs, cards, and keys. 


Webster’s New World coagegey « Third College Edition, Simon & Schuster, Inc., 1988: 
1. (Archaic) a knapsack; 2. a flat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 


We also recognize that the term “handbag” has been defined as follows: 
Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and. girls to hold such items as money, credit cards, and cosmetics. 


The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on fashion. Used by women as container for money and pocket-sized 
accessories. 


Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money. 


Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or shou 
and personal effects. 


Thetwo samples possess attributes of both wallets and handbags. For example, they fea- 


er and used, by women, to carry money, keys, 


ture credit card slots, identification card windows and slots for paper currency and coins, 
which are associated with wallets. On the other hand, these articles possess shoulder 
straps and exhibit exterior features such as flaps, which permit the articles to resemble a 
handbag in appearance. As the samples are described by two subheadings within heading 
4202, HTSUS, we must resort to General Rule of Interpretation 3 to determine their 
classification. 

Style 91009 is fitted to hold articles associated with wallets (e.g. credit cards, coins, paper 
currency) and can be placed into a handbag. The article is flat and will not expand so as to 
comfortably accommodate items normally carried in a handbag, such as a hairbrush, cos- 
metics or a set of keys on a chain. Although the presence of the carrying strap permits the 
article to be worn on the shoulder in a manner consistent with a handbag, we conclude that 
the strap in and of itself should not affect its classification. In this regard, we note that the 
provision for handbags specifies that handbags may or may not have a shoulder strap. 
Moreover, as a class of merchandise, wallets are normally carried in the pocket or in the 
handbag, notwithstanding the fact that it has recently become popular to carry these items 
by means of a shoulder strap. Accordingly, style 91009 is most specifically described as a 
wallet. 

Style 91108 has also been fitted to hold credit cards, coins, paper currency, etc. However, 
we note that the gussetted exterior pocket is large enough to be used as a compartment for 
various loose personal effects, such as keys, cosmetics, combs, etc. The dual flap closures 
with their double snaps allow the article to expand and indicates that it should not be 
regarded as flat. We are of the opinion that style 91108 is a carry-all container for various 
personal effects, despite the fact that it incorporates the features of a wallet. As the deter- 
minative feature of a handbag is its ability to hold several objects not associated with a wal- 
let, we conclude this item is classifiable as a handbag. 


Holding: 


Style 91009 is classifiable under subheading 4202.31.6000, HTSUS, which provides inter 
alia for wallets: articles of a kind normally carried in the pocket or in the handbag: with 
outer surface of leather, of composition leather’ or of patent leather: other. The applicable 
rate of duty 8 percent ad valorem. 
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Style 91108 isclassifiable under subheading 4202.22.1500, HTSUS, which providesinter 
alia for handbags, whether or not with shoulder strap, including those without handle: 


with outer surface of sheeting of plastic. The applicable rate of duty is 20 percent ad 
valorem. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 31, 1994. 


CLA-2 CO:R:C:T 957220 ch 
Category: Classification 


Tariff No. 4202.32.4000 and 4202.22.4500 
ROBERT PERSILY 


FREIGHT BROKERS INTERNATIONAL, INC. 
1200 Brunswick Avenue 
Far Rockaway, NY 11691 


Re: Tariff classification of wallets and handbags; articles of a kind normally carried in the 
handbag or pocket. 


DEAR MR. PERSILY: 


This is in response to your letter of September 19, 1994, on behalf of Etienne Aigner, 
requesting tariff classification under the Harmonized Tariff Schedule of the United States 
(HTSUS). Four samples were submitted to this office for examination. Please be advised 
that we are retaining the samples in order to insure uniformity of classification for similar 
articles. 

Facts: 


The four samples feature an exterior composed mainly of cotton with leather trim and/or 


aps. 

The first sample, style #01ES (Indexer on a String), is a tri-fold container with a detach- 
able carrying strap. It measures approximately 4% inches in width, 4’ inches in height and 
is approximately 1 inch thick in its closed position. When opened the article measures 
approximately 8% inches in Height (excluding the flap). This item features an exterior 
change pocket secured by means ofa snap flap, which measures approximately 3'2inches in 
height and 4% inches in width. The interior is composed of vinyl and possesses two billfold 
sections for paper currency and eight credit card slots. 

The second sample, style #03ES (Eyeglass on a String), is a bifold accessory with a 
detachable shoulder strap. It measures approximately 7% inches in length, 3% inches in 
width and is ¥2inches thick in its closed position. When opened, the item measures approxi- 
mately 14% inches in length. A spectacle pouch secured by means of a snap flap has been 
affixed to the front exterior of the article. The opposite exterior wall features a zippered 
coin/utility pocket measuring approximately 2’ inches by 5% inches. The viny] interior 
includes seven credit card slots, an identification card window, two billfold sections for 
paper currency and a flat utility pocket measuring approximately 5’ inches by 3 inches. 

Style #02Es (Clutch Organizer on a String) is a tri-fold container with a detachable 
shoulder strap. It measures approximately 8 inches in width by 4% inches in height and is 
secured by means ofa double snapclosure which allows the article to expand. When opened, 
this item measures approximately 14% inches in height. The exterior possesses a zippered 
coin/utility pocket measuring approximately 2% inches by 6% inches. The viny] interior 
has been divided into thirds. The top third features a permanently affixed compact mirror 
and a full wall flat pocket suitable for paper currency. The middle third possesses a large 
gussetted pocket and a zippered wall pocket. Eight credit card slots have been affixed along 
the front of the gussetted pocket. A pen holder has been placed between the middle and bot- 
tom sections. The bottom third features a removable checkbook cover inserted into aslot, a 
clear plastic identification card window, a slot suitable for paper currency and a utility slot 
measuring approximately 64 inches by 3 inches. 
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Style #6104 (Mini Bag Organizer) is asemi-oval shaped zippered bag with a permanently 
affixed shoulder strap. It measures approximately 5% inches in height, 7 inches wide and 
1% inches thick. A front full wall flap is secured to the main body by means of a snap clo- 
sure. The flap opens to reveal a leather interior with eight credit card slots, two utility 
pockets measuring 4 inches by 7% inches, a pen holder and an identification card window. 

Hangtags affixed to the samples identify Etienne Aigner as an established manufacturer 
of handbags. 

Issue: 


Whether the subject merchandise is classified in subheading 4202.22, HTSUS, which 
provides for handbags; or subheading 4202.32, HTSUS, which provides for articles of a 
kind normally carried in the pocket or in the handbag? 


Law and Analysis: 


Heading 4202, HTSUS, provides inter alia for handbags and wallets. Subheading 
4202.22, HTSUS, encompasses handbags; subheading 4202.32, HTSUS, includes articles 
of a kind normally carried in the pocket or handbag. The subheading Explanatory Note to 
heading 4202, at page 613, indicates that wallets are classified within subheading 4202.32. 
Pursuant to General Rule of Interpretation 6, classification of goods at the subheading 
level shall be effected mutatis mutandis with General Rules of Interpretation 1 through 5. 

The term “wallet” is not defined in the HTSUS or in the applicable Explanatory Note to 


heading 4202, HTSUS. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper money, credit cards, 


photographs and sometimes with a change purse or space for a check book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 

Webster’s New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: a pocketbook with compartments 


for change, photographs, cards, and keys. 


Webster’s New World ey ap Third College Edition, Simon & Schuster, Inc., 1988: 
1. (Archaic] a knapsack; 2. a flat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 
We also recognize that the term “handbag” has been defined as follows: 


Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and girls to hold such items as money, credit cards, and cosmetics. 

The Fashion Dictionary: soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on fashion. Used by women as container for money and pocket-sized 
accessories. 

Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money. 

Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or healer and used, by women, to carry money, keys, 
and personal effects. 

Each of the four samples possess attributes of both wallets and handbags. For example, 
they feature credit card slots, paper currency pockets and identification card windows, 
which are associated with wallets. On the other hand, these articles possess shoulder 
straps and in some instances feature open and zippered pockets designed to carry a variety 
of personal effects, which are attributes of handbags. As the four samples are described by 
two subheadings within heading 4202, HTSUSA, we must resort to General Rule of Inter- 
pretation 3 to determine their proper classification. 

In Headquarters Ruling Letter (HRL) 956241, dated April 22, 1994, we classified a con- 
tainer substantially similar to style #01ES. In that decision, we observed that the con- 
tainer was specially shaped or fitted to hold articles associated with wallets (e.g. credit 
cards, coins, paper currency) and would fit comfortably into a handbag. On the other hand, 
it was not large enough to accommodate items normally carried in a handbag, such as a 
hairbrush, cosmetics or a set of keys on achain. Although the presence of the carrying strap 
suggested that it would actually be used in a manner consistent with a handbag, we deter- 
mined that the strap in and of itself should not affect its classification. In addition, we were 
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of the opinion that the container was of the same class or kind as wallets. Accordingly, the 
article was classified as an article normally carried in the pocket or in the handbag. As 
sample style #01ES is substantially similar to the container which was the subject of HRL 
956241, it shall also be classified as an article of a kind normally carried in the pocket or in 
the handbag. 

Similarly, style #03ES is also of the same class or kind as a wallet. It is flat, fitted to hold 
credit cards, identification cards, paper currency and coins. We note that the addition of a 
spectacle case holder is a step in the direction of a handbag, as the article begins to take the 
character of a carry-all container. However, the article does not possess compartments 
designed to carry small personal effects which are typically carried in the handbag (e.g. 
comb, pen, hairbrush, cosmetics, keys on a chain). Consequently, in this instance we con- 
clude that style #03ES is most specifically described by the provision for articles of a kind 
normally carried in the pocket or in the handbag. 

Style #02Es, on the other hand, must be regarded as a carrying bag. We recognize that 
this item incorporates certain attributes of a wallet, such as credit card slots, an identifica- 
tion card window and a pocket for paper currency. However, it is more in the nature of a 
carry-all accessory than a wallet. For example, the center gussetted pocket is large enough 
to hold keys, small cosmetics, tissues, as well as a comb or lipstick and other personal 
effects. In addition, the article has been fitted so as to include a pen, a mirror and has sev- 
eral slots for odds and ends. Consequently, we conclude that style #02ES is classifiable asa 
handbag. 

The main body of style #6104 is a clutch bag which features a single large compartment 
suitable for carrying keys, cosmetics, a hairbrush, etc. The article features a side flap 
which, when opened, reveals slots for identification and credit cards, paper currency anda 
pen holder. These are features associated with a wallet. However, when viewing the article 
as a whole, the fitted slots are features which augment its main purpose as a carrying bag 
for various personal effects. Accordingly, style #6104 is also classifiable as a handbag. 
Holding: 

Styles #01ES and #03KS are classifiable under subheading 4202.32.4000, HTSUS, 
which provides inter alia for wallets: articles of a kind normally carried in the pocket or in 
the handbag: with outer surface of textile materials: of vegetable fibers and not of pile or 
tufted construction: of cotton. The applicable rate of duty 7.2 percent ad valorem. The tex- 
tile quota category is 369. 

Styles #02ES and #6104 are classifiable under subheading 4202.22.4500, HTSUS, 
which provides inter alia for handbags, whether or not with shoulder strap, including those 
without handle: with outer surface of textile materials: other: of vegetable fibers and not of 
pile or tufted construction: of cotton. The applicable rate of duty is 7.2 percent ad valorem. 
The textile quota category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 15, 1994. 


CLA-2 CO:R:C:T 955550 ch 
Category: Classification 
Tariff No. 4202.32.1000 and 4202.22.1500 
JOEL K. Simon, Esa. 


SERKO & SIMON 

One World Trade Center 
Suite 3371 

New York, NY 10048 


Re: Tariff classification of wallets and handbags; articles of a kind normally carried in the 
handbag or pocket. 


DEAR Mk. SIMon: 

This is in response to your letter of December 14, 1993, on behalf of Fashion Accessories 
Shippers Association, Inc., requesting tariff classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) for certain styles of what you describe 
as “wallets on a string.” Samples were provided to this office for examination. 


Facts: 


Sample number 1 is a brown and black tri-fold container with asnap button closure anda 
carrying strap. It measures approximately 4% inches in width, 4% inches in height and is 
1 inch thick in its closed position. When opened sample number 1 measures approximately 
12 inches in height. This article features an exterior zippered change pocket measuring 
approximately 3% inches by 3 inches. Beneath this compartment is an open inner pocket of 
similar dimensions in which the strap may be placed. The interior possesses a zippered 
pocket suitable for holding paper currency which measures approximately 7 inches in 
length by 3% inches in height. In addition, the interior has five credit card slots and a view 
window for an identification card. The exterior cover is composed of a cellular plastic sheet 
which has been embossed to simulate leather. It is backed with a woven brushed textile 
fabric. 

Sample number 2, style YT6880, is a black tri-fold container with a snap closure and a 
detachable shoulder strap. The container possesses gold tone clasps on three corners so 
that it may be carried either vertically or horizontally. Style YT6880 measures approxi- 
mately 72 inches in length, 412 inches in width and is 1% inches thick in its closed position. 
It measures approximately 17 inches in length when opened. A spectacle pouch secured by 
means of hook and loop fasteners has been affixed to the rear exterior of the article. The 
exterior also includes a decorative gold tone metal plate which has been engraved with the 
legend “Costanza” over the closure. The interior includes a zippered change pocket, six 
credit card slots and an identification card window. It also possesses a check book holder 
inserted into a slot, a zippered pouch for holding paper currency and three thin open pock- 
ets for small flat personal effects. The outer surface of this article is composed of a cellular 
plastic sheet embossed to simulate leather. The plastic sheet is backed with a woven textile 
fabric. 

Sample number 3 is a black fold over container with a snap closure and a detachable 
shoulder strap affixed by means of two gold tone clasps. This article measures approxi- 
mately 7% inches in width, 4” inches in height and is 1 inch thick when closed. When 
opened, it measures approximately 10 inches in height. A gusseted spectacle pouch secured 
by means of hook and loop fasteners has been affixed to the exterior of the container. An 
open pouch with a permanently attached retractable make-up mirror is sandwiched 
between the spectacle pouch and the exterior of the bag. A gold tone metal sphere with the 
legend “Michael Stevens” has been placed over the snap closure. The interior has been 
divided into top and bottom halves. The bottom half features three layered zippered 
pouches designed to carry small personal effects. An open flat pocket is located behind the 
pouches. The top half of the container possesses a clear identification card holder, five 
credit card slots and a billfold section. A pen holder has been placed at the spine, between 
the top and bottom halves of the container. The outer surface of the container is comprised 
of embossed cellular plastic with a woven textile backing. 

Sample number 4 isa container with flap secured by means ofa snap closure. It possesses 
a detachable shoulder strap which is affixed to the article by means of four snap fasteners, 
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two at each end. This item measures approximately 5% inches by 4% inches. It is approxi- 
mately 1% inches thick in its closed position. However, when opened three pairs of gussets 
allow the container to expand to approximately 6% inches. The rear exterior possesses a 
belt loop and an open pocket for small flat personal effects. A gold tone ornament is located 
over the closure. The interior of the flap contains an identification card window and an 
open pocket. The main body contains two gusseted open pockets, a gusseted zippered sec- 
tion, an open pocket with a permanently attached retractable mirror/credit card holder, 
two credit card slots and an open pocket against the rear wall. Sample number 4 possesses 
an outer surface of cellular plastic sheeting with a metallic exterior finish, backed with a 
woven textile material. It is stitched to layers of foam and textile fabric, which imparts a 
quilted appearance to the exterior. 


Issue: 


Whether the subject merchandise is classified in subheading 4202.22, HTSUSA, which 
provides for handbags; or subheading 4202.32, HTSUSA, which provides for articles of a 
kind normally carried in the pocket or in the handbag? 


Law and Analysis: 


Heading 4202, HTSUSA, provides inter alia for handbags and wallets. Subheading 
4202.22, HTSUSA, encompasses handbags, whether or not with shoulder strap, with outer 
surface of textile materials. Subheading 4202.32, HTSUSA, includes articles of a kind nor- 
mally carried in the pocket or handbag, with outer surface of textile materials. The sub- 
heading Explanatory Note to heading 4202, at page 613, indicates that wallets areclassified 
within subheading 4202.32. Pursuant to General Rule of Interpretation 6, classification of 
goods at the subheading level shall be effected mutatis mutandis with General Rules of 
Interpretation 1 through 5. 

Theterm “wallet” is not defined in the HTSUSA orin the applicable Explanatory Note to 
heading 4202, HTSUSA. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 


Essential Terms of Fashion: A Collection of Definitions, Charlotte M. Calasibetta Fair- 
child Publications, 1986: An item used to carry paper money, credit cards, photographs 
and sometimes with a change purse or space for a check book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 
Webster’s New Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: a pocketbook with compartments 
for change, photographs, cards, and keys. 
Webster’s New World Dictionary, Third College Edition, Simon & Schuster, Inc., 1988: 
1. [Archaic] a knapsack; 2. a fat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 

We also recognize that the term “handbag” has been defined as follows: 


Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 

by women and girls to hold such items as money, credit cards, and cosmetics. 

The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 

dle, etc., depend on fashion. Used Bs women as container for money and pocket-sized 

accessories. 

Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 

hand or hung from a shoulder strap and used for carrying small personal articles and 

money. 

Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 

hung by a strap from the arm or healt and used, by women, to carry money, keys, 

and personal effects. 

Each of the four samples possess attributes of both wallets and handbags. For example, 
they are flat and feature credit card slots, paper currency pockets and identification card 
windows, which are associated with wallets and are normally carried in the pocket or hand- 
bag. On the other hand, these articles possess shoulder straps and contain open and zip- 
pered pockets designed to carry a variety of personal effects, which are attributes of 
handbags. As the four samples are described by two subheadings within heading 4202, 
HTSUSA, we must resort to General Rule of Interpretation 3 to determine their proper 
classification. 
In Headquarters Ruling Letter (HRL) 956241, dated April 22, 1994, we classified a con- 

tainer substantially similar to sample number 1. In that decision, we observed that the con- 
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tainer was specially shaped or fitted to hold articles associated with wallets and would fit 
comfortably into a handbag. On the other hand, it was not large enough to accommodate 
items normally carried in a handbag, such as a hairbrush, cosmetics or a set of keys on a 
chain. Although the presence of the carrying strap suggested that it would actually be 
used in a manner consistent with a handbag, we determined that the strap in and of itself 
should not affect its classification. In addition, we were of the opinion that the container 
was of the same class or kind as wallets. Accordingly, the article was classified as an article 
normally carried in the pocket or in the handbag. As sample number 1 is substantially 
similar to the container which was the subject of HRL 956241, it shall also be classified as 
an article of a kind normally carried in the pocket or in the handbag. 

Similarly, sample number 2 is also of the same class or kind as a wallet. It is flat, fitted to 
hold credit cards, identification cards, paper currency and coins. The presence of a flat 
check book holder does not alter its fundamental character. The article does not possess 
compartments designed to carry small personal effects which are typically carried in the 
handbag (e.g. comb, pen, hairbrush, cosmetics, keys on a chain). We note that the addition 
of a spectacle case holder is a step in the direction of a handbag, as the article begins to take 
the character of a carry-all container. However, in this instance we conclude that sample 
number 2 is most specifically described by the provision for articles of a kind normally car- 
ried in the pocket or in the handbag. 

On the other hand, the provision for handbags more accurately describes sample number 
3. We recognize that this item possesses certain attributes of a wallet, such as credit card 
slots, an identification card window and a pocket for paper currency. However, it is more in 
the nature of a traveling bag than an article carried in the handbag. The three zippered 
pouches are large enough to hold keys, small cosmetics, tissues, as well as a comb or lipstick 
and other small personal effects. In addition, the article has been fitted so as to include a 
pen, aretractable mirror anda spectacle case. Although it will not accommodate larger pos- 
sessions often found in a handbag (e.g. hairbrush), we conclude that it has been designed to 
be used principally as a carrying bag. Consequently, it is classifiable as a handbag of sub- 
heading 4202.22, HTSUSA. 

Sample number 4 is also most specifically described by the provision for handbags. The 


slots for identification/credit cards and the pocket for paper currency are features ancillary 
tothe main purpose of the bag. The article is comprised primarily of open and zippered gus- 
seted pockets which may accommodate a variety of small personal effects not normally 
associated with wallets or other articles normally carried in the handbag (e.g. set of keys, 
comb, lipstick). The presence of the shoulder strap and belt loop taken together suggest 
that this item will be used primarily as acarrying bag. On this basis, sample number 4 shall 
be classified as a handbag. 


Holding: 

Samples 1 and 2 are classifiable under subheading 4202.32.1000, HTSUSA, which pro- 
vides inter alia for wallets: articles of a kind normally carried in the pocket or in the hand- 
bag: with outer surface of sheeting of plastic: of reinforced or laminated plastics. The 
applicable rate of duty is 12.1 cents/kilogram + 4.6 percent ad valorem. 

Samples 3 and 4 are classifiable under subheading 4202.22.1500, HTSUSA, which pro- 
vides inter alia for handbags, whether or not with shoulder strap, including those without 
handle: with outer surface of sheeting of plastic. The applicable rate of duty is 20 percent ad 
valorem. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 9, 1994. 
CLA-2 CO:R:C:T 956016 NLP 
Category: Classification 
Tariff No. 4202.32.1000 
KIM GREENWOOD 
CUSTOMS IMPORT ADMINISTRATION 
EsPRIT DE CORP 
900 Minnesota Street 
San Francisco, CA 94107 


Re: Modification of PC 890021 and PC 887252; Heading 4202; ENs to heading 4202; wal- 
lets; handbags; articles of a kind normally carried in the handbag or pocket; HRLs 
956241, 082265, 083992 and 088245. 


DEAR Ms. GREENWOOD: 

On July 12, 1993, and September 16, 1993, Customs issued to Esprit De Corp., Pre-Entry 
Classification Ruling Letters (PC) 887252 and 890021, respectively, which classified vari- 
ous containers under the Harmonized Tariff Schedule of the United States (HTSUS). Ina 
letter to Customs Headquarters, dated February 28, 1994, you requested that we recon- 
sider the classification of four styles of containers subject to these rulings. Upon review, we 
are of the opinion that the classifications of the four containers were incorrect and this rul- 
ing modifies those classifications. 


Facts: 

The four containers at issue, style nos. 870492, 870538, 17602 and 170034, are tri-fold in 
design with removable shoulder or neck straps and are made up of PVC plastic laminated 
over a textile backing. The measurements of each style are as follows: 

STYLE 870492: 4c inches by 4% inches by % of an inch 

STYLE 870538: 4% inches by 4% inches by %s of an inch 

STYLE 17602: 4% inches by 4% inches by % of an inch 

STYLE 170034: 4% inches by 4% inches by % of an inch 
Each container measures approximately 111 inches in length when fully opened. They 
close by means of a single snap. The fitted interior of each container includes three credit 
card slots, an identification card slot with a clear window and two larger slots for other 
small, flat personal items. Each container has an open slot on the lower two-thirds left 
hand side which is suitable for holding paper currency. The exterior possesses a small zip- 
pered pocket for coins. The “ESPRIT” logo appears on the front of each article in the form 
of either an embossing or an affixed metallic emblem. In addition, each container has a 
removable, closed loop shoulder or neck strap which measures "inch wide, varies in length 
from 26 inches to 28% inches and is held in place by snaps or placed under a sewn on, snap 
down flap. 

PC 887252 classified styles 870492 and 870538 in subheading 4202.22.1500, HTSUS, 
which provides for “[t]runks, suitcases * * *; traveling bags, toiletry bags, knapsacks and 
backpacks, handbags * * *: [hJandbags, whether or not with shoulder strap, including 
those without handle: [w]ith outer surface of sheeting of plastic or of textile materials: 
[w]ith outer surface of sheeting of plastic.” PC 890021 also classified styles 17602 and 
170034 in subheading 4202.22.1500, HTSUS. 

It is your position that the articles are classifiable in subheading 4202.32.1000, HTSUS, 
which provides for “[t]runks, suitcases * * *; traveling bags, toiletry bags, knapsacks and 
backpacks, handbags * * *: [a]rticles of a kind normally carried in the pocket or in the 
handbag: [wlith outer surface of sheeting of plastic or of textile materials: [w]ith outer sur- 
face of sheeting of plastic: [o]f reinforced or laminated plastics.” 

Issue: 
Are the subject tri-fold containers classifiable as handbags in subheading 4202.22.1500, 


HTSUS, or as articles normally carried in the pocket or in the handbag in subheading 
4202.32.1000, HTSUS? 


Law and Analysis: 


The classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s), taken in order. GRI 1 provides that classification shall be determined 
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according to the terms of the headings and any relative section or chapter notes. In the 

event that the goods cannot be classified solely on the basis of GRI 1, andif the headings and 

legal notes do not otherwise require, the remaining GRI’s may be applied, taken in order. 
Heading 4202, HTSUS, provides for the following: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, s cle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 

Thus, handbags, wallets and similar containers with outer surface of plastic sheeting are 

classifiable under heading 4202, HTSUS. 

Subheading 4202.22, HTSUS, provides for handbags with outer surface of sheeting of 
plastic. On the other hand, subheading 4202.32, HTSUS, encompasses articles of a kind 
normally carried in the pocket or in the handbag with outer surface of sheeting of plastic. 
Theterms “handbags” and “articles of a kind normally carried in the pocket or in the hand- 
bag” are not defined in the HTSUS. However, examples of the latter category are set forth 
in the Harmonized Commodity Description and Coding System Explanatory Note to head- 
ing 4202, at page 613: 

Subheadings 4202.31, 4202.32 and 4202.39 

These subheadings cover articles of a kind normally carried in the pocket or in the 
handbag and include spectacle cases, note-cases (bill-folds), wallets, key-cases, ciga- 
rette-cases, cigar-cases, pipe-cases and tobacco-pouches. 
Clearly wallets are within the scope of the above subheadings that cover articles of a kind 
normally carried in the pocket or handbag. 

In Headquarters Ruling Letter (HRL) 956241, dated April 22, 1994, we classified goods 
substantially similar in design to the instant merchandise. Though the container in that 
case was made out of cotton denim, it had a tri-fold design, measured approximately 
6 inches by 5% inches, was fitted with four credit card slots, an identification card slot with 
a window, two viny] lined zippered compartments, one of which was designed to hold paper 
currency. It also had an exterior zippered compartment and a shoulder strap. Citing lexico- 
graphic sources, we observed that the container was prima facie classifiable as a wallet, 
which is regarded as an article of a kind normally carried in the pocket or in the handbag. 
However, it also had certain features associated with handbags and was, therefore, prima 
facie classifiable as a handbag. As both of these subheadings described the merchandise, 
we resorted to the principles of GRI 3 to determine the proper classification. 

We determined that the term “wallet” most specifically described the tri-fold article. We 
stated that “[w]allets are usually specially shaped or fitted to hold articles such as paper 
currency, credit cards, coins and identification cards.” Moreover, subheading 4202.32, 
HTSUS, provides for “articles of a kind normally carried in the pocket or in the handbag,” 
which implies that wallets must be small enough for this purpose. Based on the size and 
features of the container, we held that it was specially shaped or fitted to hold articles 
associated with wallets and would fit comfortably into a handbag. Therefore, it was classifi- 
able in subheading 4202.32, HTSUS. 

Moreover, in determining that the article was not classifiable as a handbag, we discussed 
the term “handbag” stating that it “applies generally to containers which are suitable for 
carrying and holding a variety of small personal effects.” The style in HRL 956241 was 
deemed not large enough to accommodate items normally carried in a handbag, such as a 
hairbrush, cosmetics or a set of keys on achain. Furthermore, although the carrying strap 
suggested that the container would actually be used in a manner consistent with a hand- 
bag, we were of the opinion that the strap in and of itself should not affect its classification. 
We concluded that absent the strap containers such as those would not be principally 
used as handbags. See Additional U.S. Rule of Interpretation 1(a). Therefore, as stated 
above, the container was more accurately described as an article of a kind normally carried 
in the pocket or handbag. 

Similarly, in the instant case, we conclude that the term “wallet” most specifically 
describes the four styles of containers. The container styles at issue here are also specially 
shaped or fitted to hold articles associated with wallets, such as paper currency, credit 
cards, coins and identification cards. In addition, based on their sizes, they will also fit com- 
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fortably in a handbag. We also note that these containers are not large enough to accommo- 
date items normally carried ina handbag. Finally, as with the container in HRL 956241, the 
presence of the strap does not affect the classification of these containers. In fact, as the 
straps on the instant containers are removable, there is an even stronger argument that 
these containers will not be principally used as handbags. See, HRL 082265, dated 
March 20, 1989, where in classifying a ski wallet with a textile braided neck strap, we held 
that, though the ski wallet was intended to be worn around the neck for the convenience of 
the skier, it was an article ofa kind that would normally be carried in the pocket or handbag. 
Accordingly, the ski wallet was classified in heading 4202, HTSUS; HRL 083992, dated 
April 24, 1992, which classified a nylon neck pouch designed to be worn around the neck by 
means of a braided textile cord and HRL 088145, dated February 26, 1991, which classified 
a neck money belt attached to a small cord dropped over the neck, wherein we held that 
though the items clearly were designed to ke worn around the neck, they were nonetheless 
classifiable in heading 4202, HTSUS, as articles of a kind normally carried in the pocket or 
handbag. Thus, the subject containers are classifiable as “articles of a kind normally car- 
ried in the pocket or in the handbag” in subheading 4202.32, HTSUS. 

Holding: 

Style nos. 870492, 870538, 17602 and 170034 are classified in subheading 4202.32.1000, 
HTSUS, which provides for “[t]runks, suitcases * * *; traveling bags, toiletry bags, knap- 
sacks and backpacks, handbags * * *: [a]rticles of a kind normally carried in the pocket or 
in the handbag: [w]ith outer surface of sheeting of plastic or of textile materials: [w]ith 
outer surface of sheeting of plastic: [o]f reinforced or laminated plastics.” The rate of duty 
is 12.1 cent/kg + 4.6% ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In order to ensure uniformity in Customs classification of this merchandise and elimi- 
nate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), PCs 887252 and 890021 are partially modified to reflect the above classifica- 


tion effective with the date of this letter. For purposes of future transactions concerning 
these styles, PCs 887252 and 890021 will not be valid precedent. 
HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 22, 1994. 
CLA-2 CO:R:C:T 956241 ch 
Category: Classification 
Tariff No. 4202.32.4000 
L. KLESTADT 
TRANS-WORLD SHIPPING CORPORATION 
53 Park Place 
New York, NY 10007 


Re: Classification of a cotton denim container with shoulder strap from Taiwan; wallet; 
article of a kind normally carried in the pocket or in the handbag; not a handbag. 
DEAR Mk. KLESTADT: 

This is in response to your letter of March 8, 1994, on behalf of Bijoux International, 
Incorporated, requesting tariff classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) for a cotton denim container from Taiwan. A sample 
was provided to this office for examination. 

Facts: 


The submitted sample, style 535332, is a cotton denim container with shoulder strap. 
The container is tri-fold in design. It measures approximately 6 inches by 5% inches when 
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closed and 1342 by 542 inches when open. The article is secured by means of a hook and loop 
fastener. The fitted interior includes four credit card slots, an identification card slot with 
window, a vinyl lined zippered compartment measuring approximately 3% inches by 5% 
inches and a vinyl lined zippered compartment measuring approximately 9 inches which is 
suitable for holding paper currency. The exterior possesses a viny] lined zippered compart- 
ment nee approximately 24 inches by 41% inches. It also features the legend “Ari- 
zona Jean Co.” 


Issue: 

What is the proper tariff classification for the instant container? 
Law and Analysis: 

Heading 4202, HTSUSA, provides inter alia for handbags and wallets. Subheading 
4202.22, HTSUSA, encompasses handbags, whether or not with shoulder strap, with outer 
surface of textile materials. Subheading 4202.32, HTSUSA, includes articles of a kind nor- 
mally carried in the pocket or handbag, with outer surface of textile materials. The sub- 
heading Explanatory Note to heading 4202, at page 613, indicates that wallets are classified 
within subheading 4202.32. Pursuant to General Rule of Interpretation 6, classification of 
goods at the subheading level shall be effected mutatis mutandis with General Rules of 
Interpretation 1 through 5. 

Theterm “wallet” is ae defined in the HTSUSA orin the applicable Explanatory Note to 
heading 4202, HTSUSA. However, we note the following definitions of the term “wallet” 
from lexicographic sources: 

Essential Terms of Fashion: A hace ea of Definitions, Charlotte M. Calasibetta, 
Fairchild Publications, 1986: An item used to carry paper money, credit cards, 
photographs and sometimes with a change purse or space for a chec : book or pad. 
The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 1973: 1. Flat purse or 
pocketbook, for carrying either paper money or coins. 

Webster’s New-Collegiate Dictionary, G. & C. Merriam Co., 1977: 1. a bag for carrying 
miscellaneous articles while traveling; 2 a: billfold b: a pocketbook with compartments 
for change, photographs, cards, and keys. 


Webster’s New World creme eat Third College Edition, Simon & Schuster, Inc., 1988: 
a 


1. (Archaic] a knapsack; 2. a flat pocketbook, as of leather, with compartments for 
paper money, cards, etc.; billfold. 
Style 535332 is flat and features compartments specially shaped and fitted to hold such 
items as paper currency, credit cards, and change. Hence, it is prima facie classifiable as a 
wallet. 
We also recognize that the term “handbag” has been defined as follows: 
Essential Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
by women and girls to hold such items as money, credit cards, and cosmetics. 
The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 
dle, etc., depend on fas. ion. Used - women as container for money and pocket-sized 
accessories. 
Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money. 
Webster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 
hung by a strap from the arm or Gaaier and used, by women, to carry money, keys, 
and personal effects. 
In this case, the article in question features a shoulder strap and is designed to carry money, 
credit cards and other very small personal effects. Hence, it appears to be prima facie classi- 
fiable as a handbag. 

As style 535332 is described by two subheadings within heading 4202, HTSUSA, we 
must resort to General Rule of Interpretation 3 to determine its proper classification. Gen- 
eral Rule of Interpretation 3(a) states that “the heading which provides the most specific 
description shall be preferred to headings providing a more general description.” We con- 
clude that the term “wallet” most specifically describes the instant article. Wallets are usu- 
ally specially shaped or fitted to hold articles such as paper currency, credit cards, coins and 
identification cards. Furthermore, subheading 4202.32, HTSUSA, provides for “articles of 
a kind normally carried in the pocket or in the handbag,” which implies that wallets must 
be small enough for this purpose. The container in this case is specially shaped or fitted to 
hold articles associated with wallets and will fit comfortably into a handbag. 
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On the other hand, the term “handbag” applies generally to containers which are suit- 
able for carrying and holding a variety of small personal effects. Style 535332 is not large 
enough to accommodate items normally carried in a handbag, such as a hairbrush, cosmet- 
ics or a set of keys on achain. Although the carrying strap suggests that it will actually be 
used in a manner consistent with a handbag, we are of the opinion that the strap in and of 
itself should not affect its classification. We conclude that absent the strap containers such 
as style 535332 will not be principally used as handbags. See Additional U.S. Rule of 
Interpretation I(a). Rather, they are more accurately described as articles of a kind nor- 
mally carried in the pocket or in the handbag. 


Holding: 


The subject merchandise is classifiable under subheading 4202.32.4000, HTSUSA, 
which provides inter alia for wallets: articles of a kind normally carried in the pocket or in 
the handbag: with outer surface of textile materials: of vegetable fibers and not of pile or 
tufted construction: of cotton. The applicable rate of duty is 7.2 percent ad valorem. The 
textile quota category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(Slip Op. 95-98) 


AMERICAN ALLOYS, INC., ELKEM METALS Co., GLOBE METALLURGICAL, INC., 
SIMETCO, INC., AND SKW ALLOys, INC., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 91-—10-00782 


(Dated May 30, 1995) 


JUDGMENT 


CARMAN, Judge: Upon consideration of the joint motion of Plaintiffs 
American Alloys, Inc., Elkem Metals Company, Globe Metallurgical, 
Inc., SIMETCO, Inc., and SKW Alloys, Inc. and Defendant the United 
States of America to affirm by consent the remand determination of the 
United States Department of Commerce pursuant to the remand order 
of the Court in the above-captioned action, and all other papers and pro- 
ceedings herein, it is hereby 

ORDERED, ADJUDGED, and DECREED that the jont motion be, and hereby 
is, granted, and that the remand determination of the United States 
Department of Commerce filed with the Court on April 10, 1995 is 
affirmed; and it is further 

ORDERED, ADJUDGED, and DECREED that this case is dismissed. 
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(Slip Op. 95-99) 


UNITED STATES, PLAINTIFF v. CHERRY HILL TEXTILES, INC., AND 
INTERNATIONAL CARGO AND SURETY INSURANCE CO., DEFENDANTS 


INTERNATIONAL CARGO AND SURETY INSURANCE CO., CROSS-PLAINTIFF v. 
CHERRY HILL TEXTILES, INC., CROSS-DEFENDANT 


Court No. 94-09-00534 


[Plaintiff's motion for summary judgment granted; defendant’s motions for oral argu- 
ment and an evidentiary hearing on its motion to strike denied.] 


(Decided May 30, 1995) 


Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, Depart- 
ment of Justice (Barbara Silver Williams, Esq.); Ted Kundrat, Esq., United States Cus- 
toms Service, for plaintiff 

Hodes & Pilon (Wayne Jarvis and Michael G. Hodes, Esqs.), for defendant International 
Cargo and Surety Insurance Company. 


OPINION AND ORDER 


INTRODUCTION 


NEWMAN, Senior Judge: The government brings this collection action 
for recovery of unpaid customs duties in the sum of $12,220.62, plus 
interest, against Cherry Hill Textiles, Inc. (“Cherry Hill”), importer of 
record of certain dyeing machines entered duty free through the port of 
Newark on September 18, 1987, and International Cargo and Surety 
Insurance Company (“Intercargo”), the surety on the importer’s entry 
bond. Intercargo has filed a cross-claim against its co-defendant, 
Cherry Hill, to recover indemnification for any sums awarded to plain- 
tiff. Jurisdiction in this type of action is predicated on 28 U.S.C. 
§§ 1582(2) and 1582(3). 

Currently before the court is the government’s motion for summary 
judgment under CIT Rule 56 against the surety. Intercargo opposes the 
motion raising certain affirmative defenses set forth in the answer, 
addressed infra, and on the ground there are genuine issues of material 
fact for trial. Further, Intercargo moves for oral argument on the gov- 
ernment’s motion, demands a jury trial in accordance with CIT Rule 38, 
and moves for an evidentiary hearing on its motion to strike a declara- 
tion proffered by plaintiff in support of its motion for summary 
judgment. 

For the reasons that follow, plaintiff's motion for summary judgment 
is granted; defendant’s motions for oral argument and evidentiary 
hearing are denied. 

There can be no genuine issue as to the following material facts: 
Cherry Hill entered the dyeing machines at Newark, New Jersey as 
duty free on September 18, 1987 under Entry No. F23 0005237-0. 
Approximately thirteen months thereafter, on October 28, 1988, Cus- 
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toms liquidated the entry as dutiable in the sum of $12,220.62. The gov- 
ernment demanded payment of duties from Intercargo under its bond, 
which payment was refused. However, Intercargo protested neither the 
liquidation nor demand for payment, as it had a right to do in confor- 
mance with 19 U.S.C. § 1514(a). 


PARTIES’ CONTENTIONS 


Intercargo denies liability for duties under its entry bond asserting 
that such liability would have been discharged one year from the date of 
entry—September 18, 1988—on which date the entry was “deemed liq- 
uidated” in accordance with 19 U.S.C. § 1504(a) “at the rate of duty, 
value, quantity, and amount of duties asserted at the time of entry.” As 
noted supra, the merchandise was entered by Cherry Hill as duty-free. 

Revolving around its “deemed liquidation” contention, Intercargo 
interposes three interrelated affirmative defenses: First, under 
§ 1514(a) the deemed liquidation is “final and conclusive” upon the gov- 
ernment, and therefore, precludes the government’s claim for duty 
liability predicated on the subsequent liquidation of October 28, 1988. 

Second, an entry cannot lawfully be “liquidated” following a deemed 
liquidation, and hence, the government’s so-called “liquidation” of 
October 28, 1988 is null and void. 

Third, on October 28, 1988 the government in fact unlawfully reliq- 
uidated the “deemed liquidation,” and similarly such reliquidation is 
null and void. 

Finally, relative to summary judgment, Intercargo insists that in any 
event there are numerous genuine material issues of fact for trial, and 
consequently, the government’s motion must be denied and this action 
proceed to a trial by jury, as demanded. 

Citing United States v. Utex International, Inc., 857 F. 2d 1408 (Fed. 
Cir. 1988); Omni U.S.A. v. United States, 840 F. 2d 912, 913 (Fed. Cir. 
1988), cert. denied, 488 U.S. 817 (1988); United States v. A.N. Deringer, 
66 CCPA 50, 55, 593 F. 2d 1015 (1979), SCA Int’l. Inc. v. United States, 
14 CIT 59 (1990), Computime, Inc. v. United States, 9 CIT 553, 557, 622 
F Supp. 1083 (1985), Juice Farms, Inc. v. United States, __,CIT__, 
Slip Op. 94-172 (Nov. 9, 1994), appeal docketed, CAFC Dec. 8, 1994, and 
Mitsubishi Electronics America, Inc. v. United States, ___,CIT__, 
Slip Op. 94-155 at 7 (Oct. 3, 1994), the government maintains, cor- 
rectly, that even if the October 28, 1988 liquidation is illegal, because 
the period in which to liquidate the entry was not timely suspended or 
extended, such liquidation is not void, but merely voidable;! that pur- 
suant to § 1514 even a voidable liquidation is “final and conclusive” 
unless contested by a timely protest; that Intercargo’s failure to file at 
the administrative level a protest against either the liquidation or the 
demand for payment under its bond leaves the liquidation of October 
28, 1988 final and conclusive against the surety precluding judicial 


1 As to whether the liquidation of October 28, 1988—more than one year after the date of entry—may have been 
improper, see Pagoda Trading Corp. v. United States, 804 F. 2d 665 (Fed. Cir. 1986), Detroit Zoological Soc’y v. United 
States, 10 CIT 133, 630 F Supp. 1350 (1986). 
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review of Intercargo’s affirmative defenses; and that Intercargo’s fail- 
ure to file a protest constitutes a waiver of all claims or defenses that 
could have been raised by protest and administratively reviewed by 
Customs concerning the liquidation prior to the commencement of this 
collection action against the surety. 

Finally, the government vigorously disputes plaintiff's contention 
there are genuine issues of material fact for trial, and urges that since 
Intercargo’s affirmative defenses are barred from judicial review, the 
government is, as a matter of law, entitled to a judgment for unpaid 
duties plus interest on Intercargo’s bond and summary judgment there- 
fore must be entered for the government. 

In response to the government’s position that Intercargo’s affirma- 
tive defenses to liability are now precluded by its failure to file a timely 
protest, Intercargo counters: the “final and conclusive” provision in 
§ 1514 is inoperative in a collection action by the government under 
§ 1582; and to apply that provision to a surety in the manner sought by 
the government would deprive Intercargo of its right to a trial de novo, 
and its Constitutional guarantees of equal protection and a jury trial 
under the Fifth and Seventh Amendments respectively. 


DISCUSSION 
I 


This action raises the significant legal issue of whether a defendant 
surety in an action brought by the government under § 1582 may, as an 
affirmative defense to duty liability under its bond, collaterally chal- 
lenge the legality of a liquidation, which by the terms of § 1514 is “final 
and conclusive” as to all persons if not timely protested, where the 
surety failed to file such protest. 

It is beyond contravention that under the express terms of § 1514, a 
liquidation or reliquidation is “final and conclusive” against all per- 
sons, including a surety on an entry bond, unless timely protested.? See 
Utex International, Inc., supra; A.N. Deringer, supra; American Moto- 
rists Ins. Co. v. United States, 737 F. Supp. 648, 649 (CIT 1990); Mitsu- 
bishi Electronics America, Inc., supra; Juice Farms, Inc., supra; United 
States v. Ataka America, Inc.,17CIT__, 826 F. Supp. 495 (1993); SCA 
Int'l Inc., supra; Washington Int’l Co. v. United States 13 CIT 112, 707 F. 
Supp. 561 (1989); Computime, Inc. v. United States, 8 CIT 259, 601 F. 
Supp. 1029 (1984), aff'd, 772 F.2d 874 (1985); and Schmitt & Co. v. 
United States, 71 Cust. Ct. 194, 371 F. Supp. 1079 (1973). 

The “final and conclusive” provision in § 1514 is not applicable only 
in civil actions brought by an importer against the government, as mis- 
takenly argued by Intercargo. It is a well-settled maxim that “[i]n a stat- 
utory construction case, the beginning point must be the language of 
the statute, and when a statute speaks with clarity to an issue judicial 
inquiry into the statute’s meaning, in all but the most extraordinary 


2 Hereinafter, the term “liquidation” shall be used to include a “reliquidation” since under § 1514 both are “final 
and conclusive” unless a timely protest is filed. 
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circumstances, is finished.” Estate of Cowart v. Nicklos Drilling Co., 112 
Sup. Ct. 2589, 2594 (1992). Thus, by the plain language of the statute, 
the term “final and conclusive” does not have the restricted application 
claimed by Intercargo. Hence, the finality and conclusiveness of an 
unprotested liquidation may be invoked by the government defensively 
in an action brought by the importer or surety under § 1581(a), or as 
here, by the government offensively in a collection action under 
§ 1582(2) to preclude the court from adjudicating the legality of an 
unprotested (and therefore administratively unreviewed) liquidation 
or other Customs decision. 

Under Intercargo’s theory, a surety who has filed no protest, or an 
untimely protest, against a liquidation, which liquidation by the terms 
of § 1514(a) has becomes final and conclusive, may simply wait for the 
government to bring a collection action under § 1582(2) and then 
collaterally challenge the liquidation in the collection action. Clearly, 
the concept of an unprotested liquidation which by the express terms of 
the statute has become final and conclusive on both the importer and 
the government, but still remains fully subject to challenge and judicial 
review if the government brings a collection action under § 1582(2) 
would indeed be anomalous and make a mockery of congressional 
intent in § 1514. 


II 
The court next addresses the legislative intent in granting the CIT 


jurisdiction over collection actions by the government under § 1582 as 
such intent bears on the present issue. Specifically, the government 
directs the court’s attention to the expressed Congressional intent to 
preclude importers or their sureties who are defendants in collection 
suits from bypassing administrative review of protestable decisions by 
challenging such decisions in response to § 1582 actions brought 
against them by the government. 

Under the Customs Courts Act of 1980, PL.96-417, Congress trans- 
ferred exclusive jurisdiction over customs-related collections instituted 
by the United States from the United States District Courts to the newly 
formed United States Court of International Trade. 28 U.S.C. § 1582. 
The purpose of the transfer of jurisdiction and scope of judicial review of 
Customs’s decisions is addressed in the House Report prepared by the 
Committee on the Judiciary, H.R. 1235, 96th Cong. 2d Sess. 49 (August 
20, 1980): 

Jurisdiction over this type of civil action presently lies in the fed- 
eral district courts. However, since each of these actions present 
questions which involve the expertise of the court, e.g. questions 
concerning classification, valuation or markings, the Committee 
believes exclusive jurisdiction over these actions should lie in the 
United States Court of International Trade. 

Paragraphs (2) and (3) of proposed section 1582 provide jurisdic- 
tion for the Court of International Trade to hear collections cases, 
i.e., recoveries on a bond or recoveries of customs duties. The Com- 
mittee intends that these actions proceed in the same manner as 
they have in the district courts. 
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The Committee does not intend for importers to withhold pay- 
ment of their assessed duties and then await suit by the Government 
in order to challenge the underlying administrative decision by the 
Customs official as to classification or valuation through the use of a 
counterclaim pursuant to proposed section 1583. Under H.R. 7540, 
the filing and denial of a protest will continue to be prerequisites to 
the commencement of a civil action traditionally brought by an 
importer, as will payment of all liquidated duties, charges and exac- 
tions, except as provided in this legislation. The bill is not intended 
to make a major change in the requirement that an importer exhaust 
all administrative remedies prior to commencement of a civil action 
in the Court of International Trade, except as provided for by pro- 
posed section 2637(b). 


H.R. Rep No. 1235, 96th Cong. 2d Sess. 49 (Aug. 20, 1980) (emphasis 
added). 

Buttressing the government’s position that Intercargo’s affirmative 
defenses contesting the liquidation are now precluded in this suit 
because Intercargo failed to file a protest against such liquidation is 
that Congress made clear its intent that judicial review of protestable 
decisions in § 1582 actions still requires exhaustion of administrative 
remedies as a prerequisite and that challenge to such decisions cannot 
be made by counterclaim. Since Congress intended that a counterclaim 
challenging a protestable decision under § 1514(a) not be available to 
the importer in a § 1582 action in order to evade administrative review, 
a fortiori, affirmative defenses such as those asserted by Intercargo 
challenging the liquidation may not be used to the same effect. Plainly, a 
surety having a potential liability under its bond for unpaid duties 
would have little incentive to formally initiate by protest administra- 
tive proceedings challenging a liquidation and pay the duties up front if 
the surety could simply await a § 1582 action and then contest the liqui- 
dation as an affirmative defense. Clearly, Congress did not intend that 
the § 1582 collection suit should serve as an alternative vehicle for 
importers or their sureties to litigate the full panoply of Customs’ deci- 
sions involved in classification, appraised value, or as here the liquida- 
tion, which decisions Congress expressly made final and conclusive 
unless timely protested. 

As exemplified by the very precedents relied on by Intercargo and dis- 
cussed infra, only in cases involving an administrative decision or 
demand outside the parameters of a liquidation or other protestable 
administrative decision enumerated under § 1514 can a surety, without 
having filed an administrative protest, contest and obtain judicial 
review of the administrative decision or demand. Hence, not only are 
the factual and legal settings in the precedents cited by Intercargo quite 
distinguishable from those in the current action, the underlying ratio- 
nale of the decisions actually buttresses the government’s, not Intercar- 
go’s, position. 

Thus, in United States v. Utex Int’l Inc., 857 F.2d 1408 (Fed. Cir. 
1988)), a collection action by the government against a surety to 
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recover liquidated damages—not liquidated duties—the government, 
relying on § 1514, unsuccessfully argued that the surety was precluded 
from contesting Customs’ demand for payment of liquidated damages 
because the surety had failed to file a protest against the demand for 
payment. The Federal Circuit observed that while § 1514 requires 
exhaustion of administrative remedies—filing and denial of a protest— 
as a prerequisite to judicial review of a liquidation or any decision sub- 
sumed in liquidation, the surety was not required to file a protest as a 
prerequisite to its right to defend against the government’s claim for 
liquidated damages. 

Although the Utex court held that the finality of a liquidation absent a 
timely protest did not apply to judicial review of a demand for liquidated 
damages, Utex is quite clear that unprotested liquidated duties and all 
decisions subsumed in the liquidation are final and conclusive and not 
subject to judicial review. Therefore, Utex fully supports the govern- 
ment’s argument that Intercargo is now barred from challenging the 
October 28, 1988 liquidation. 

United States v. Sherman & Sons Co., 237 U.S. 146 (1915), also 
heavily relied on by defendant, was an in personam collection suit by the 
government against the importer for recovery of duties. The Collector 
of Customs reliquidated the entry with increased duties more than four 
years after the original assessment charging the importer with fraud 
when making the entry. The importer filed no protest against the reliq- 
uidation and the issue before the Supreme Court was whether such 
reliquidation for fraud was contestable by the importer in the govern- 
ment’s collection suit, or was final and conclusive against the importer 
since no protest had been filed against the reliquidation. 

The Court, citing the particular language of the 1874 Tariff Act, held 
that absent a protest, the reliquidation was indeed final and conclusive 
on the importer, but only as to the amount of duties. The 1874 statute, 
according to the Court, permitted the collector’s finding of fraud, the 
ground upon which the entry was reliquidated, to be judicially con- 
tested and reviewed notwithstanding no protest was filed. 

The rationale of Sherman was based on the specific statutory lan- 
guage of the Tariff Act of 1874 making the reliquidation final and con- 
clusive only with regard to the rate and amount of duties, but not with 
regard to the finding of fraud, which finding was outside the parameters 
of those administrative decisions of the collector made final and conclu- 
sive by the statute if no protest was filed. 

Extrapolating the rationale of Sherman—that in a suit on an unprot- 
ested reliquidation for fraud, the rate or amount of duties was uncont- 
estable by the importer because such rate and amount fell within the 
final and conclusive language of the 1874 statute—to the issue in the 
current case, the government’s position appears correct. Under § 1514, 
liquidation, including the rate and amount of duties, is encompassed by 
the final and conclusive provision of the statute. 
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In St. Paul Fire & Marine Ins. Co. v. United States, 959 F.2d 960 
(1992) the surety, St. Paul, paid the importer’s duties on demand by the 
government under the entry bond and then filed an action contesting 
the denial of the importer’s protests against classification of the mer- 
chandise by Customs and seeking a refund of the duties paid on behalf of 
the importer. After commencing its action challenging the classifica- 
tion of the merchandise and after the expiration of time for protesting 
Customs’ demand for payment under the bond, St. Paul discovered 
information relevant to discharge of its liability under its bond. St. Paul 
thereupon moved to amend its complaint to assert counts alleging con- 
tractual breaches of duty by the government to the surety under the 
bond. The CIT, however, denied St. Paul’s motion to amend the com- 
plaint reasoning that since St. Paul had failed to protest the govern- 
ment’s demand for payment under the bond, the court lacked 
jurisdiction over the new counts alleging contractual breaches of duty 
sought to be asserted by amendment of St. Paul’s complaint. 

The Federal Circuit reversed, holding that St. Paul’s proposed breach 
of contract counts against the government were not barred by the sure- 
ty’s failure to file a timely protest. The Federal Circuit observed that the 
basis for St. Paul’s contractual claims was not discovered, hence did not 
accrue, within the statutory time-frame for protesting Customs’ 
demand for payment, and therefore, such contractual defenses could 
have been asserted by St. Paul had it had been sued on its bond by the 
government. Significantly, too, the Federal Circuit reasoned that St. 
Paul’s contractual claims, even had they accrued prior to liquidation, 
would not have been subsumed by the liquidation, were personal to the 
surety, and therefore, the CIT had residual jurisdiction of the contrac- 
tual claims under 28 U.S.C. § 1581(i). 

Here, by contrast, Intercargo’s affirmative defenses contest the liqui- 
dation which could have been timely protested, and raise no contractual 
claim against the government personal to the surety or relevant to a 
breach of the government’s obligations under the bond. Clearly, then, 
the rationale of St. Paul gives no solace to Intercargo, but rather sup- 
ports the government’s contention. 


Il 


Intercargo further argues that if its affirmative defenses challenging 
the liquidation are now held to be irreparably prejudiced because no 
protest was filed and denied pursuant to §§ 1514 and 1515, Intercargo 
would be deprived of its right as a defendant in a § 1582 action to a judi- 
cial determination of all its defenses in a trial de novo, i.e., on the record 
made before the court, pursuant to 28 U.S.C. § 2640(a)(6). That conten- 
tion is without merit. The right to de novo judicial review subsumes 
exhaustion of the administrative remedies, and simply assures a judi- 
cial determination based on the record made before the court rather 
than the administrative record. 

It is too obvious to warrant extended discussion that a civil action ini- 
tiated by an importer or surety under 28 U.S.C. § 1581(a) to contest a 
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liquidation, which is also tried de novo pursuant to § 2640(a), requires 
exhaustion of the administrative remedies in conformity with §§ 1514 
and 1515. Similarly, Intercargo’s right to de novo review of the legality 
of the liquidation requires the exhaustion of the administrative remedy 
under §§ 1514 and 1515 as a prerequisite to such review. 


IV 


Intercargo also argues that if its affirmative defenses challenging the 
legality of the liquidation are now precluded because the unprotested 
liquidation is now final and conclusive, Intercargo would be uncon- 
stitutionally deprived of its right to a jury trial of its defenses in viola- 
tion of the Seventh Amendment. The court disagrees. In Auffmordt v. 
Hedden, 137 U.S. 679 (1890), the importer sued the Collector to recover 
allegedly excessive duties paid under protest. Significantly, the 
Supreme Court flatly rejected the importer’s claim that the finality and 
conclusiveness of the appraised values of the merchandise (upon which 
the assessment of duties was predicated), in accordance with the statute 
then in effect, deprived the importer of its constitutional right to a jury 
trial on the valuation issue. The Court held that the government “has 
the right to prescribe the conditions on which it will subject itself to the 
judgment of the courts in the collection of its revenues,” quoting Chea- 
tham v. United States, 92 U.S. 85, 89 (1876). A fortiori, the finality and 
conclusiveness of the liquidation now sought to be challenged by Inter- 
cargo, absent the filing of a timely protest, does not unconstitutionally 
deprive Intercargo of its right to ajury trial, as the government “has the 
right to prescribe the conditions on which it will subject itself to the 
judgment of the courts.” Id. 

The government does not dispute Intercargo’s contention that in a 
suit against the surety under § 1582, the surety has a constitutional 
right to a jury trial on issues of fact. However, a surety’s constitutional 
guarantee of a jury trial in such collection suit does not carry with it an 
unconditional right to raise the legality of the liquidation as a defense to 
duty liability. Any right to contest the liquidation and assessment of 
duties is, of course, purely a creature of statute, and may be statutorily 
circumscribed by, inter alia, exhaustion of the protest procedure pre- 
scribed by § 1514 without violation of the Seventh Amendment. A stat- 
utory prerequisite of exhaustion of an administrative remedy does not 
violate the Seventh Amendment’s guarantee of a trial by jury. See 
Linder v. Smith, 193 Mont. 20, 629 P2d 1187 (1981) (mandatory sub- 
mission of medical malpractice claims to screening panel as prerequi- 
site to right to a jury trial does not violate Seventh Amendment since 
right to jury trial is preserved regardless of decision of screening panel); 
Kimbrough v. Holiday Inn, 478 F. Supp. 566 (DC Pa. 1979) (compulsory 
nonbinding arbitration as prerequisite to judicial proceedings does not 
violate right to trial by jury as guaranteed by Seventh Amendment); 
and Davidson v. Sinai Hospital of Baltimore, Inc., 462 F Supp. 778 (DC 
Md. 1978), aff'd 617 F2d 361 (1980) (mandatory arbitration of medical 
malpractice claims as prerequisite to right to trial by jury is not uncon- 





76 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 25, JUNE 21, 1995 


stitutional notwithstanding that statute made findings of arbitrators 
presumptively correct). 


V 


Intercargo’s further constitutional argument that the final and con- 
clusive language of § 1514, as it is sought to be applied by the govern- 
ment in this case, deprives a surety of the equal protection of the laws in 
violation of the Fifth Amendment is also without merit. The final and 
conclusive provision in § 1514 expressly applies to all persons, includ- 
ing the government, and Intercargo was not precluded from filing a 
timely protest challenging the liquidation or demand for payment 
under its bond, thus avoiding the finality of the liquidation, and thus 
protecting its right to judicial review of the legality of the liquidation. 


VI 


Finally, the court addresses Intercargo’s contention that summary 
judgment should be denied as there are numerous issues of material 
fact. As noted above, the court has concluded that Intercargo’s affirma- 
tive defenses challenging the October 28, 1988 liquidation are, as mat- 
ter of law, barred from judicial review in this action. The preclusion of 
Intercargo’s affirmative defenses challenging the legality of the liquida- 
tion and assessment of duties leaves no genuine issue of material fact for 
trial relating to Intercargo’s liability under its bond for Cherry Hill’s 
unpaid duties. Accordingly, the court need not reach Intercargo’s 
motions to strike and for an evidentiary hearing regarding the Declara- 
tion of Ronald Busch, an accountant at the Customs National Finance 
Center, Indianapolis, Indiana concerning Customs’ liquidation, duty 
assessment and collection procedures and the document authentica- 
tion and evidentiary foundation issues raised by Intercargo. 


CONCLUSION 


In conformance with conclusions reached, the government’s motion 
for a summary judgment is granted in the amount of $12,220.62 plus 
accrued pre- and post-statutory interest. Of course, before final judg- 
ment may be entered in this action, Intercargo’s cross-claim against 
Cherry Hill for contractual indemnification under the bond remains for 
disposition. 

Finally, the court finds that the parties’ exhaustive briefing and anal- 
ysis of the relevant legal issues and precedents adequately present their 
positions and in the interest of judicial economy Intercargo’s request 
for oral argument is denied. 
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(Slip Op. 95-100) 


ZENITH ELECTRONICS CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 90-07-00339 


(Dated May 31, 1995) 


JUDGMENT 


RESTANI, Judge: As the United States Department of Commerce has 
complied with the court’s decisions as reflected in Slip Ops. 94-148 and 
95-46, and there being no further objections, the remand determina- 
tion of the Department of Commerce of April 14, 1995 is hereby 
affirmed. The reasoning of the aforementioned slip opinions is incorpo- 
rated here by reference. 





(Slip Op. 95-101) 


SAMSUNG ELECTRONICS Co., LTD., ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 91-04—00327 


(Dated May 31, 1995) 


JUDGMENT 


RESTANI, Judge: As the United States Department of Commerce has 
complied with the court’s decisions as reflected in Slip Ops. 94-149 and 
95-48, and there being no further objections, the remand determina- 
tion of the Department of Commerce of April 14, 1995 is hereby 
affirmed. The reasoning of the aforementioned slip opinions is incorpo- 
rated here by reference. 
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(Slip Op. 95-102) 


SicMA Corp, U.V. INTERNATIONAL, SOUTHERN STAR, INC., CITY PIPE AND 
Founpry, INc., LONG BEACH IRON WORKS, OVERSEAS TRADE Corp, D & L 
Suppty Co., DEETER Founpry, INC, ALHAMBRA FOUNDRY, INC., 
ALLEGHENY FOouNpDRY, Co., BINGHAM & TAYLOR DIV, VIRGINIA 
INDUSTRIES INC., CAMPBELL FOUNDRY Co., CHARLOTTE PIPE & FOUNDRY 
Co., EAST JORDAN IRON WoRKS, INC., LEBARON FOUNDRY INC., MUNICIPAL 
CASTINGS, INC., NEENAH Founpry Co., OPELIKA FOUNDRY Co., INC., 
PINKERTON FounpDkrY INC., TYLER PIPE INDUSTRIES INC., U.S. FOUNDRY & 
MANUFACTURING Co., AND VULCAN FOUNDRY, INC., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND D & LSupPLy Co., DEFENDANT-INTERVENOR, AND 
DEETER FOUNDRY, INC., ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-02-00154 


Plaintiff and defendant-intervenors challenge the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) redetermination on remand filed in this 
case, claiming it was not in accordance with law and unsupported by substantial evidence. 

Held: This case is further remanded for Commerce to correct the error committed in cal- 
culating skilled labor costs of lathe operators, namely, for Commerce to multiply the 
machining time per metric ton by the production in metric tons of each foundry. In all other 
respects, Commerce acted in accordance with law and was supported by substantial evi- 
dence and this case is dismissed. 

[Case remanded and dismissed. ] 


(Dated June 1, 1995) 


White & Case (Walter J. Spak and Vincent Bowen) for plaintiffs Sigma Corporation, U.V. 
International, Southern Star, Inc., City Pipe and Foundry, Inc. and Long Beach Iron Works. 

Ross & Hardies (Jeffrey S. Neeley) for plaintiff Overseas Trade Corporation. 

Cameron & Hornbostel (Dennis James, Jr.) for plaintiff and defendant-intervenor D & L 
Supply Company. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Mary T. Staley and Robin H. Gilbert) 
for plaintiffs and defendant-intervenors Deeter Foundry, Inc., Alhambra Foundry, Inc., 
Allegheny Foundry Co., Bingham & Taylor Division, Virginia Industries, Inc., Campbell 
Foundry Co., Charlotte Pipe & Foundry Co., East Jordan Iron Works, Inc., LeBaron 
Foundry Inc., Municipal Castings, Inc., Neenah Foundry Co., Opelika Foundry Co., Inc., 
Pinkerton Foundry, Inc., Tyler Pipe Industries, Inc., Vulcan Foundry, Inc. and US. 
Foundry & Manufacturing Co. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Paui Herrup); of counsel: Jeffery C. Lowe and Robert J. Heilferty, Attorney-Advisors, Office 


of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendant. 


OPINION 

TSOUCALAS, Judge: Plaintiff D & L Supply Company (“D & L’ or 
“plaintiff” ) and defendant-intervenors U.S. Foundry & Manufacturing 
Co., Alhambra Foundry, Inc., Allegheny Foundry Co., Bingham & Tay- 
lor Division, Virginia Industries, Inc., Charlotte Pipe & Foundry Co., 
Deeter Foundry Inc., East Jordan Iron Works, Inc., LeBaron Foundry 
Inc., Municipal Castings, Inc., Neenah Foundry Co., Opelika Foundry 
Co., Inc., Tyler Pipe Industries, Inc., Vulcan Foundry, Inc., Campbell 





U.S. COURT OF INTERNATIONAL TRADE 79 


Foundry Co. and Pinkerton Foundry Inc. (“defendant-intervenors” or 
“domestic industry”) challenge as unsupported by substantial evidence 
and not in accordance with law the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) redetermination on 
remand filed in this case, Iron Construction Castings from the People’s 
Republic of China: Final Results of Redetermination Pursuant to Court 
Remand, Slip Op. 93-230 (“Remand Results”). Specifically, D & L con- 
tests Commerce’s refusal to give Guangdong Minmetals (“Guang- 
dong”) a separate antidumping rate, calculation of freight costs and 
calculation of labor costs for lathe operators. Defendant-intervenors 
contest Commerce’s use of two different methodologies to value pig iron 
and raw material inputs, failure to add freight-in costs to additives and 
supplies cost, failure to include a separate amount for indirect material 
costs in its overhead calculations and failure to collect additional 
information to calculate Guangdong’s depreciation expenses. 


BACKGROUND 

In Sigma Corp. et al. v. United States, 17 CIT ___, 841 F Supp. 1255 
(1993), the Court remanded this case for Commerce to, inter alia, seek 
further information from Guangdong regarding its independence and 
if it is satisfied that Guangdong is an independent company, set up a 
company-specific rate for Guangdong and, if not, to continue to apply a 
country-wide rate to Guangdong; to recalculate the depreciation 
expenses using the information supplied by respondents; to clarify why 
it valued other indirect materials in the same manner as it did sand by 
using U.S. industry data and gather more information if necessary; to 
review or revise its decision regarding direct materials; to further inves- 
tigate whether labor costs were skilled or unskilled; to reconsider the 
information submitted by petitioners regarding overhead costs, or to 
substantiate on the record why it should not; and to review its failure to 
include freight-in costs for procuring additives and supplies. 

Commerce filed the Remand Results on June 8, 1994. Oral argument 
was held on November 22, 1994. 


DISCUSSION 
Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 


Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988). 


1. Guangdong’s Antidumping Rate: 


This Court remanded this issue for Commerce to gather further 
information from Guangdong regarding its independence during the 
period of review and, if Commerce is satisfied that Guangdong is an 
independent company, to set a company-specific antidumping duty rate 
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for Guangdong. If Commerce is not satisfied, then Commerce was to 
continue to apply the country-wide rate to Guangdong. Sigma Corp., 
17CIT at __, 841 F. Supp. at 1267. 

Commerce had provided Guangdong with a questionnaire requesting 
evidence regarding its claim of independence from export sales and 
pricing. Guangdong responded on March 21, 1994. On remand, Com- 
merce determined that Guangdong has not demonstrated a lack of gov- 
ernment control and has, therefore, not met the requirements for 
receiving a separate rate. Remand Results at 3-8. 

D & L, an importer of castings produced by Guangdong, argues this 
Court should instruct Commerce to revise the Remand Results to apply 
a separate rate to Guangdong. D & L asserts Guangdong has adequately 
rebutted the presumption of state control. D & Lcontends that, because 
Guangdong operates in a province of the People’s Republic of China 
(“PRC”) which has introduced market economics and is owned by that 
province, it is more likely to have been independent of central control 
than Minmet Beijing, a company from another province whose rates 
were combined with Guangdong’s. Finally, because similar informa- 
tion was submitted in another review for which Commerce deemed 
Guangdong to be independent and granted Guangdong a separate rate, 
D & Lasserts Guangdong should receive a separate rate for this review 
period as well. Plaintiff D & L Supply Company’s Comments on the 
Remand Results (“D & L’s Brief”) at 1-7. 

Commerce states it has acted properly, complying with this Court’s 
order to provide Guangdong with an opportunity to place evidence on 
the record establishing the absence of de jure and de facto government 
control. Commerce argues Guangdong has failed to so demonstrate the 
absence of government control. Response of Defendant United States of 
America to Plaintiff D & L Supply Company’s Comments on the 
Remand Results (“Defendant’s Brief”) at 1-8. 

In evaluating whether substantial evidence supports Commerce’s 
determination that Guangdong was not independent from government 
control, the exporter must affirmatively demonstrate “an absence of 
central government control, both in law and in fact, with respect to 
exports.” Sigma Corp.,17 CIT at __, 841 F. Supp. at 1262 (emphasis 
added, citation omitted). 

Evidence supporting de jure absence of central government control 
includes: (1) absence of restrictive stipulations on individual exporter’s 
business and export licenses; (2) legislative enactments decentralizing 
control of companies; or (3) formal measures by the government 
decentralizing control of the companies. De facto absence of central gov- 
ernment control should meet two prerequisites: (1) that each exporter 
set its own export prices independently of the government and other 
exporters; and (2) that each exporter keep the proceeds from its sales. 
Id. at ___, 841 F Supp. at 1262-63. 
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Upon examination of the record, this Court finds that Guangdong 
has not met its burden of demonstrating an absence of government 
control. 

Guangdong presented several documents to establish that it was not 
subject to de jure control, but the only law in place during the 1987-88 
review, the General Code of the Civil Law of the PRC adopted April 12, 
1986, does not confer independence on the branches of state-owned 
enterprises. Remand Results at 5. Accordingly, Commerce properly 
applied a country-wide rate to Guangdong for the 1987-88 review. 

As to the 1988-89 review, Commerce did find that Guangdong was de 
jure absent of government control during that period because the laws 
and regulations cited by Guangdong indicate it had the status of a legal 
person, was legally independent in its business operations and was fully 
responsible for its management, property and accounting. Remand 
Results at 5-6. However, Guangdong failed to meet its burden of demon- 
strating de facto absence of central government control. Except for a 
certification from its parent corporation attesting that it acted inde- 
pendently during the period of review, Guangdong provided no evi- 
dence on the record establishing that it negotiated prices or sales with 
its customers or that it was actually responsible for its profits and 
losses. Remand Results at 7. Guangdong also provided copies of its busi- 
ness licenses (information which describes the scope of its business acti- 
vities) but, like the certification from its parent corporation, the 
licenses do not demonstrate the lack of de facto government control for 
the 1988-89 review period. Remand Results at 8. Thus, Commerce 
properly applied a country-wide rate to Guangdong for the 1988-89 
review. 

Accordingly, this Court affirms Commerce’s action on this issue. 


2. Freight Costs: 


This Court remanded this case to Commerce with instructions that it 
recalculate freight costs using the information on the record which was 
submitted by respondents, rather than the best information available 
used by Commerce which consisted of the weighted average of the 
freight costs from a number of market economies. Sigma Corp., 17 CIT 
at ___, 841 F. Supp. at 1273. 

On remand, Commerce calculated freight costs by adding the freight 
charges between the mine and the raw material foundry within the 
PRC to the CIF (cost, insurance and freight) value of raw materials 
imported into the Philippines, the market economy country Commerce 
used to establish foreign market value. Commerce valued the freight 
within the PRC using respondents’ quantity and distance data and peti- 
tioners’ trucking rates. Remand Results at 19-20. 

D & L maintains these freight costs are overstated and should be 
revised by deleting Chinese inland freight from the calculations or, at a 
minimum, should be recalculated based on the distance from the port to 
the foundry. D & Lasserts Commerce has used a distance for freight cost 
that is not in the record because Commerce should have used the dis- 
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tance between the mine and the place pig iron is made and not the dis- 
tance between the mine and the “raw material foundry.” Plaintiff states 
Commerce should not be adding this amount in the first place, as this 
cost is already included in the cost of pig iron purchased by the foundry 
and Commerce should not be considering the freight costs for iron ore. 
In addition, D & L argues Commerce has double counted freight and has 
improperly mixed PRC-produced pig iron freight costs with surrogate 
Philippine pig iron freight costs. D & L’s Brief at 7-13. 

Commerce states it properly recalculated freight costs in accordance 
with the Court’s remand instructions using the actual distances in 
China for transportation of pig iron and other inputs. Commerce 
acknowledges that it previously failed to properly account for the 
freight charge of transporting the raw materials used in the production 
of the castings. Commerce asserts one reasonable method of doing so is 
to base the calculation upon the actual distances within China, the non- 
market economy country. Defendant’s Brief at 8-13. Domestic industry 
supports Commerce’s position. Domestic Industry’s Rebuttal to D & L’s 
Comments on the Commerce Department’s Remand Results (“Domestic 
Industry’s Rebuttal”) at 1-5. 

This Court agrees with Commerce and domestic industry. As the 
import statistics price (from the Philippines) for pig iron contained an 
unknown amount of freight (for transporting the input from the 
exporting countries to the dock in the surrogate country), Commerce 
has reasonably relied upon the actual distances in the PRC that the 
inputs were transported for calculating the additional freight charge. 
Were respondents operating in a market economy, they would be 
required to pay a market rate for moving the inputs the entire distance 
from the various sources to the castings factory, and Commerce would 
include that amount in any cost calculation of freight. Because this is a 
nonmarket economy case and Commerce must rely upon surrogate 
data, Commerce calculated a reasonable amount of freight using a 
freight rate based upon petitioners’ data and the actual distances 
reported by the respondents in China. 

This Court has recently upheld this methodology for calculating 
inland freight charges and sees no reason to deviate from that decision 
in the case at bar. See Sigma Corp. et al. v. United States, 19CIT _, 

, Slip Op. 95-95 at 8-10 (May 23, 1995). Accordingly, the Court 
hereby affirms Commerce on this issue. 


3. Labor Costs for Lathe Operators: 


On remand, Commerce recalculated Guangdong’s labor costs in 
order to include the skilled labor cost of lathe operators. Remand 
Results at 15. 

D & L states the calculation is incorrect. Plaintiff points out that 
Commerce multiplied the “machining time” per metric ton by 2204.6 to 
get “total manhours” for lathe operations. The figure 2204.6 is the 
number of pounds in a metric ton and has no other relevance to the cal- 
culation. Plaintiff states that what Commerce intended to do was multi- 
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ply the machining time per metric ton by the production quantities of 
Guangdong’s foundries. D & L indicates that the correct calculation 
would be to take the machining time per metric ton and multiply that by 
the production (in metric tons) of each foundry. The result derived for 
each foundry would then be applied to that foundry. D & L’s Brief at 
13-14. Commerce agrees with D & L and requests a remand for correc- 
tion of this error. Defendant’s Brief at 13-14. 

Accordingly, this Court remands this issue for correction of the error 
committed in calculating skilled labor costs of lathe operators, namely, 
for Commerce to multiply the machining time per metric ton by the 
production in metric tons of each foundry. 


4. Raw Materials: 


Commerce valued some of the raw material factors using Philippine 
import statistics while valuing other raw material factors using U.S. 
costs. The Court remanded this case for Commerce to clarify why it val- 
ued other indirect materials in the same manner as it did sand by using 
US. industry data and gather more information if necessary, and review 
or revise its decision regarding direct materials. Sigma Corp., 17 CIT at 
___, 841 F Supp. at 1270-71. 

On remand, Commerce determined it was not necessary to collect 
additional information on the individual components of indirect mate- 
rials. Because of marked price discrepancies, Commerce concluded that 
valuation of the indirect materials with the import statistics data would 
lead to unreasonable results. Commerce relied upon the import statis- 
tics for valuing direct materials because the price discrepancies within 
the direct material import categories were less broad and did not dra- 
matically affect average prices. Remand Results at 10-13. 

Domestic industry argues Commerce should not use the Philippine 
import statistics to value the pig iron factor of production. Domestic 
industry takes issue with Commerce’s decision to treat sand and pig 
iron differently, asserting the price discrepancies are the same for both 
and the import statistics for pig iron are not broken down by grades or 
prices. Defendant-intervenors assert Commerce should be instructed 
to find an alternative value for pig iron that reasonably represents the 
price of pig iron used by castings manufacturers and, in the absence of 
such information, to use best information otherwise available. Domes- 
tic Industry’s Comments on the Commerce Department’s Remand 
Results (“Domestic Industry’s Brief”) at 2-11. 

Commerce asserts it provided adequate analysis and demonstrated 
its actions are in accordance with law and supported by substantial evi- 
dence. In sum, Commerce argues the record supports its findings. 
Response of Defendant United States of America to the Domestic Indus- 
try’s Comments on the Commerce Department Remand Results (“Com- 
merce’s Brief”) at 1-6. 

This Court agrees. Commerce provided an extensive analysis of the 
record evidence available to value indirect and direct raw materials. 
Commerce properly treated pig iron and sand differently. The record 
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reveals broad discrepancies in the import statistics values for sand 
which were due to the fact that the statistics reflected two distinct cate- 
gories of sand, blasting and foundry sand. The record also reveals that 
the more expensive blasting sand was not used in iron castings produc- 
tion. In contrast, Philippine import statistic values for pig iron do not 
exhibit price discrepancies that are as broad and, to the extent different 
grades of pig iron imported may not have been used to produce castings, 
such variations are accounted for by the averaging inherent in the 
prices reflected in import statistics. Remand Results at 10-13, 22-25. 

This case is distinguishable from Sigma Corp. et al, 19 CIT at__, 
Slip Op. 95-95 at 4-8, where domestic industry was able to show that 
Indian import statistics separated pig iron into two categories, only one 
of which is used to produce iron castings. 

Finally, this Court has, in this case, already affirmed both the use of 
the Philippines as a surrogate country and the use of Philippine import 
statistics. Sigma Corp.,17 CIT at___, 841 F. Supp at 1259-61. 

Accordingly, this Court affirms Commerce’s action on this issue. 


5. Freight-in Costs: 


This Court remanded this case for Commerce to review its failure to 
include freight-in costs for procuring additives and supplies involved in 
calculating the raw material factors. Sigma Corp.,17CITat__—, 841 F. 
Supp. at 1274. 

On remand, Commerce considered whether freight-in costs were 
included in the figures provided by petitioners for additives and sup- 
plies. Commerce determined it is a generally accepted accounting prac- 
tice to include all freight-in costs in the cost of raw materials entered 
into a company’s inventory. Commerce stated it found no indication on 
the record that the prices used in petitioners’ valuation of material 
costs did not include freight-in expense and, therefore, made no change 
to its calculation. Remand Results at 21. 

Defendant-intervenors contend there are indeed indications on the 
record that the prices used in valuation of material costs did include 
freight-in expense. Domestic industry asserts petitioners separately 
included an amount for the freight-in expenses for these costs because 
their additives and supplies information did not include freight-in 
expenses. Domestic industry supports their contention by pointing out 
that, if freight costs had been included, petitioners would not have hada 
separate line item for freight-in expenses for additives and supplies in 
its submissions. Domestic Industry’s Brief at 11-13. 

Commerce asserts it properly determined that the value of additives 
and supplies provided by petitioners included freight-in costs, thus pre- 
cluding the addition of a further amount. Commerce states petitioners’ 
separate line item for freight-in expenses does not necessarily apply 
only to additives and supplies. Commerce states petitioners intended 
the freight amount to be added to the price of each raw material factor of 
production. More importantly, Commerce found that at least some of 
the prices for other materials which petitioners claimed did not include 
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freight were, in fact, priced on a delivered basis, therefore, including 
freight. Thus, Commerce states that, in light of record evidence that 
some material prices already included freight and of the general 
accounting practice to include all freight-in costs, it would be unreason- 
able to add an additional amount for freight to petitioners’ price for 
additives and supplies. Commerce’s Brief at 6-8. 

Certain of petitioners’ submissions do not indicate whether all of the 
prices provided for raw materials excluded freight; certain others do 
include freight. Remand Results at 25-26. Considering that Commerce 
cannot know why petitioners had a separate line item for freight-in 
expenses in its submission and that Commerce has already re-examined 
this issue pursuant to this Court’s remand and found some evidence 
that freight was included in additive and supply costs, the Court defers 
to Commerce and affirms its action on this issue. 


6. Indirect Material Costs: 


This Court instructed Commerce to reconsider the information sub- 
mitted by petitioners regarding overhead costs, which includes both 
indirect materials and indirect labor costs, or to substantiate on the 
record why it should not, or to indicate in the record where these over- 
head costs were included. Sigma Corp.,17CIT at __, 841 F. Supp. at 
1272. 

On remand, Commerce accounted for all the categories of overhead 


expense that were brought to its attention by the petitioners and used 
the methodology outlined in its analysis memorandum for the prelimi- 
nary results of review. Remand Results at 16-18. 

Domestic industry now asserts Commerce failed to account for com- 
plete indirect material costs in its overhead calculation. Domestic 
industry contends Commerce failed to rely on all indirect material cost 
information reported by petitioners and neglected to include costs for 
spare parts. Domestic industry requests a further remand so that Com- 
merce can obtain additional information and, if none is forthcoming, to 
require Commerce to use best information available submitted by the 
petitioners. Domestic Industry’s Brief at 13-15. 

Commerce responds that it properly accounted for all indirect mate- 
rial costs in its overhead calculation pursuant to the Court’s instruc- 
tions. Commerce points out that the information submitted by the 
petitioners during the original proceeding established the category 
“additives and supplies,” which represented a price for all materials 
other than pig iron, scrap iron, coke, bricks and aluminum. According 
to Commerce, the domestic industry is attempting to elude the conse- 
quences of its own data by asserting that it identified cost incurred for 
spare parts and including those costs under indirect material costs (as 
part of overhead). Commerce agrees that the figure for “additives and 
supplies” does not include spare parts, but asserts that spare parts are 
not indirect materials because they were not reported or demonstrated 
to be such and are not incorporated into the final product. Commerce’s 
Brief at 8-11. 
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Commerce separated the components of its overhead expense cal- 
culation into the four standard accounting classifications and, on the 
basis of record evidence, concluded that its calculation of indirect mate- 
rials, indirect labor, water, electricity and depreciation accounted for all 
of the categories of factory overhead expenses which either the petition- 
ers or respondents were able to identify as occurring in the PRC during 
the review periods. Specifically, Commerce used petitioners’ figures for 
additives and supplies to value indirect materials in the calculation of 
overhead expenses. Remand Results at 16-19. 

Upon examination of the record, this Court finds that Commerce has 
reviewed the information on the record from respondents and petition- 
ers and has ensured that its calculation of constructed value accounts 
for all indirect materials used in the production of iron castings. Com- 
merce received information from respondents indicating that numer- 
ous additional materials were used in the production of castings, yet 
petitioners did not provide specific values for each material. Rather, 
they provided a figure which represented the cost of “additives and sup- 
plies,” which Commerce used to value all other indirect materials enu- 
merated by respondents. Also, respondents did not separately report 
spare parts and did not demonstrate that spare parts were incorporated 
into the final products. Remand Results at 27-30. 

Accordingly, this Court hereby affirms Commerce’s analysis and cal- 
culation of overhead expenses incurred by the respondents. 


7. Guangdong’s Depreciation Expenses: 


In the final results, Commerce used petitioners’ depreciation esti- 
mate as best information available. Upon review, however, this Court 
found the use of best information available as improper because respon- 
dents’ submissions were adequate, listing all assets and equipment and 
their date of purchase and stating the appropriate rates of depreciation 
for assets in the foundry. Accordingly, this Court ordered Commerce to 
recalculate the depreciation expenses using the actual information sup- 
plied by respondents. Sigma Corp., 17 CIT at __, 841 F. Supp. at 
1269-70. 

On remand, Commerce complied with this Court’s remand instruc- 
tions and recalculated the factors of production. Commerce found that 
if the Chinese equipment were depreciated according to the public ver- 
sion of the depreciation schedule submitted in the case of iron construc- 
tion castings from India, the equipment would have been written off 
before the earliest review period began and the total depreciation 
expense is, therefore, zero. Remand Results at 9-10. 

Domestic industry maintains Commerce should not have relied only 
upon the information already on the record, but should have gathered 
additional information to calculate Guangdong’s depreciation 
expenses. Domestic Industry’s Brief at 15-18. 

Commerce argues it properly adhered to the Court’s instructions to 
calculate Guangdong’s depreciation expenses based upon information 
already provided by Guangdong. Commerce’s Brief at 12. 
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This Court agrees with Commerce’s position. This Court deemed the 
respondents’ submissions adequate to value depreciation expenses and 
specifically ordered Commerce to do so with the existing submissions. 
Sigma Corp.,17CITat___, 841 F Supp. at 1269-70. The Court stated: 
“(T]he Court deems respondents’ submissions as sufficient and, there- 
fore, this case is remanded to Commerce to recalculate the depreciation 
expenses using the information supplied by respondents.” Jd. at _, 
841 F Supp. at 1270. 

Therefore, this Court affirms Commerce’s action on this issue. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, hereby remands this 
case for Commerce to correct the error committed in calculating skilled 
labor costs of lathe operators, namely, for Commerce to multiply the 
machining time per metric ton by the production in metric tons of each 
foundry. In all other respects, Commerce acted in accordance with law 
and was supported by substantial evidence and this case is affirmed. 
Upon Commerce’s correction of the error in skilled labor cost calcula- 
tion as stated herein, this case is dismissed. 
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